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Abstract 
 
In general, wrongful dismissal is a word most employers try to avoid, and to the 
employee an employer action against them in the form of wrongful dismissal can be a nightmare. 
This thesis examines the legacy of wrongful dismissal in two countries as reflected in the 
common law of both countries,  This is done by closely analyzing  written decisions by trial 
judges in Canada and Nigeria where employees have alleged wrongful dismissal by their 
employers and these complaints have been taken to court.  The findings show that employers in 
Nigeria are given considerably more latitude by judges than those employers in Canada to 
wrongfully dismiss their employees.  One reason for this greater latitude for employers in 
wrongly dismissing their employees in Nigeria than in Canada is the colonial history of each 
country.  Both countries are former British colonies and the legal systems in each country are 
heavily influenced by common law; however, the two countries were governed differently by the 
British colonialists.  It is argued that these differences in colonial rule have resulted in greater 
legal latitude in employment relations being given in Nigeria to the high power-holders 
(employers) in Nigeria as compared to low power-holders (employee).  By comparison, in 
Canada there is greater equality in power-relations as these relate to employer-employee 
relations (at least as this power relation is reflected in legal decisions of judges in wrongful 
dismissal cases).  Recommendations are made for human resources and employment relations 
managers in both countries for equalizing power relations between employer and employee so 
that a fairer deal results for workers in Nigeria that would often prevent the need for wrongful 
termination complaints. These professionals are ethically obligated to represent the employee’s 
interests in a balanced and unbiased way in relation to their employers.  They should be 
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reminded that winning or losing a wrongful dismissal decision does not equate to fair and ethical 
treatment of an employee.    
Key words: Re-instatement, vulnerable employees, public and private sector, judicial activisms, 
wrongful dismissal, Canadian and Nigerian case comparisons, employer and 
employee rights and relations.   
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Chapter One: Introduction 
The Human Resources Management (HRM) Department of the Nigerian Federal Ministry 
of Labour & Employment states its mission to be, “To adopt proper management of human 
resources for greater productivity and enhanced growth and development of staff,” (Federal 
Ministry of Labour & Employment, 2014). With an unemployment rate of 10.4% in the final 
quarter of 2015, Nigeria ranks worse than 111 countries internationally, and 23 countries on the 
African continent (National Bureau of Statistics, 2016). Yet, wrongful dismissal has become so 
prevalent in the Nigerian economy as to compel lawyers and judges attending a 2015 National 
Bar Association event to claim that, “[…] injustice exists in the Nigerian labour market,” and to 
call for a review of national labour laws (Onanuga, 2015). Nigeria’s annual per capita GDP of 
US$1555, poverty rate of 46%, third place ranking in the world of most poor nations, and falling 
160th out of 177 countries on the Human Development Index (HDI) scale – when juxtaposed 
with a national GDP of US$568.5 billion – signals a widening crevasse that has earned it a 
reputation for being a rich country of poor people (Poverties, 2013; Udo, 2014).  
Despite recently being described as “fantastically corrupt” by British Prime Minister, 
David Cameron, that crevasse dividing the “two Nigeria” can arguably be attributed, at least in 
part, to post-colonial corruption inherited during indirect rule by the Crown, resulting in a neo-
patrimonial state (Martini, 2014; Usman, 2016; Worrall, 2016). Nigeria has reached 136th place 
out of 167 international rankings (and a score of 26/100) on a Corruption Perceptions Index by 
Transparency International, although new president, Mohammed Buhari is known by world 
leaders to oppose corruption (Transparency International, 2015; Worrall, 2016). It is estimated 
that 40-50 million new jobs will be needed to employ Nigeria’s population between 2010-2030, 
with a broad-based population pyramid depicting a mainly youthful demographic, growing at a 
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rate of around 2% from 177.5 million in 2014 (World Bank, 2015 & 2016). If the Nigerian HRM 
Department hopes to fulfil its mission, it will need to be prepared to raise productivity and 
enhance staff development against increasing population pressures in a climate of corruption that 
permeates down from the political through the legal systems. To do so, HR professionals, 
departments, and policies will need to be informed by labour laws, to be amenable to adaptation 
to precedent in common law, and to prioritize the safeguarding of employee rights above the 
status quo in order to prevent the wrongful dismissal cases that currently represent a hole in the 
pocket upholding the Nigerian labour force. 
This study utilizes a qualitative exploratory research orientation (QERO) design to pursue 
a comparison of the labour laws and human resources procedures around wrongful dismissal 
court cases in two nations, Nigeria and Canada. The objective is to identify both similar and 
contrasting patterns in legal decision making on wrongful dismissals between a developed and a 
developing nation, both of which are independent subsequent to Crown colonialism. Ultimately, 
this study will provide a foundation of knowledge in the current literature, which can be used to 
guide and develop future research, and referred to by human resources professionals in Nigeria 
to bolster strategies to support workers in enduring a system wrought to perpetuate their 
oppression and subjugation.  
Corruption was passed down under the indirect rule; the system was dysfunctional, 
thereby supporting a corrupt government. The then leaders introduced a system of labour 
practices that made leaders in Nigeria lackeys of the then colonial government by imposing their 
understanding of reality on their subjects. Using indirect rule, the colonial government re-
organized Nigeria to reflect their understanding of reality and their environment they used the 
leaders to subjugate the people and in turn, the leaders received perks from the crown. This 
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system made the indigenous people of both Nigeria and Canada lose their sense of identity and 
self-worth as their indigenous status and prestige system break down and corruption escalates in 
their community (Geddes, 2016). Over time there was a growth of disorientation and different 
problems ensued but they lackeys survived and when the colonial leaders left they took over the 
vacated post (Onyura, 2011; Christopher, Paul & Ekundayo, 2012). In turn, current practices in 
employment relations perpetuate the subjugation of people who are forced to humbly accept a 
low socioeconomic status (Christopher, Paul & Ekundayo, 2012), while having insufficient 
resources to challenge oppression in the work place. Workers became frustrated and joined a 
union; there are about 70 registered industrial unions under one universally decreed central unit 
called the Nigerian Labor Congress (Nations Encyclopedia, 2002). When this occurred, many 
companies enter into collective agreements with their employees through these trade unions; 
however, the Nigerian Supreme Court in its judgements held that collective agreements are only 
enforceable when terms and conditions of the bargain are incorporated into each and every 
employee’s employment contract. This is because of the common law rule that contracts of 
employment are personal to the parties who enter into them willingly. Workers in Nigeria may 
join trade or labor unions, except employees classified as essential, e.g. the police force, Central 
Bank, firefighters, armed services and customs. Human Resources Management can play a huge 
role in affecting the necessary changes in policies and procedures as it affects employment and 
employee relations.  
Labour laws were adopted to improve the employment relationship. The primary purpose 
of labour law in Nigeria was to impose direct liability on the employer referred to as the “duty of 
care”. Labour laws in Nigeria require an employer to provide an employee written employment 
contract within three months of service. Labour laws in Nigeria recommend that the contract 
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must state the duties of the employer and employee, job description and function, but with the 
commencement of the Pension Reforms Act and the National Health Insurance Scheme, it was 
recommended that the employment contract contain benefits and liabilities between the employer 
and employee (Anakwe, 2002). However, some companies, also, have detailed staff handbooks 
on staff efficiency and harmony in the employment relationship, procedures, redundancy 
principles, pension, health insurance, overtime, disciplinary proceedings, “whistleblowing” and 
union activity.  
The African Journal of Economics (2012) shows that Nigeria’s labour standards are too 
lax and that all an employer needs to do is just desire not to have an employee, and it is done. It 
also does not cost an employer much to terminate a worker. This situation in Nigeria gives 
employers too much room to dispense an employee as they see fit. Among other things, Nigerian 
employees do not know their rights and if they do are too afraid to assert it for fear of losing their 
jobs. This fear is legitimate because of the high unemployment rate as shown in figure 2 
(Appendix A). Adeogun (1986; p. 8) states that equal bargaining power in Nigeria is a mirage 
and points to the vulnerability of employees when negotiating the employment contract. Due to 
economic and social considerations, the employee is compelled to accept employment without 
reading or understanding the nature of the employment contract.  
This economic and social vulnerability of Nigeria, coupled with an extremely high 
unemployment rate forges in employees a dire willingness to accept any work. This is a problem 
in many developing countries, Nigeria being one, where one will find many workers chasing the 
sparsely available job opportunities (Adeogun, 1986; p. 8). What becomes important to the job 
seeker at that point is to secure the job irrespective of the terms and conditions of the 
employment contract. Applicants in Nigeria are desperate to make ends meet and must thwart 
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competition from equally desperate fellow citizens. Hence, the applicant is willing to waive all 
rights to secure the job (Odeku & Animashaun, 2012).  
In Nigeria, the employment environment is structured to reflect the values of society, as a 
country, its beliefs are based on equality and freedom for all, and the same holds true for Canada. 
Nigeria has policies and structures in place to provide equality, and freedom for its citizens in the 
workplace as contained in the labour laws and this structure and ideology is also extant in 
Canada. Part of the intention of labour laws in Canada is to create employment standards on 
facilitating production and controlling strikes and to promote fair wages, proper work conditions, 
and occupational health and safety. In Nigeria, wage-earning employment was one effect of 
colonialism. It is of note that the treatment of employees was adopted from common law 
traditions inherited from the British colonization of Nigeria and Canada. It was later necessary to 
safeguard the interest of both the employer and employee; hence a means of regulating 
employer-employee relations was introduced. Employees at first were made objects of servitude, 
but steps were put in place to avoid unfair treatment to both party, i.e. employer and employee.  
In both Canadian and Nigerian history, industrialization brought with it increasingly poor 
employment standards. Employers took advantage of their workers by providing them with little 
to no job security as well as no safety and health protection in the workplace. The issue, 
however, is that despite the availability of such structures, the worker is yet to experience full 
equality and freedom in the workplace. Despite the availability of policies and structures, both 
countries still struggle to maintain a balance in employment relations.  If the imbalance of power 
continues without being addressed both countries will suffer, albeit differently, in employment 
relations. Hebdon & Brown (2008) says before the Wagner Act in the U.S, “Unions were seldom 
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recognised without a violent power struggle”; he says that, in the Canadian context, unions were 
faced with hostile employers.  
However, in this thesis the focus is on Nigeria, issues in Canada will not be the priority. 
The key issues faced by Nigeria that hinder labour rights are population growth, unemployment, 
poverty and corruption. Major challenges currently face Nigeria, and one of them is its currently 
precipitous rate of population growth at 3.2%. This growth rate will only serve to stress the 
Nigerian population further; at the same time, social programs demonstrate a downward decline 
where 50% of the population lack basic coverage of social services (Ugbomeh, 2010). The 
country cannot keep up its responsibility of providing social amenities to its citizens due to 
corruption and other economic issues (Ugbomeh, 2010).  
There is the need for the Nigerian society to recognize that there is a problem with the 
system because it does not work for the average citizen. The society needs to identify and 
describe what the underlying problems are. Nigerian society needs to find better ways to solve its 
problems. Society needs to take steps towards achieving the goal of more equitable and fair 
relationships, inside and outside of the work setting. The society also has to hold the employers 
and government accountable for creating order in the employment environment. The Nigerian 
employer should also be ready to compromise more with the employee. A set of principles and 
values should be created to guide employment relationship between the employer and employee. 
Guiding principles should be in place to prevent a relapse or return to status quo. The National 
Labour Agency should be working hard to bolster/ train/ educate/ develop human resource 
management (HRM) departments through which supports for the workforce can be flowed 
through to employees in order to strengthen the workforce, improve overall socioeconomic status 
7 
 
(SES) and quality of life of the people, and ultimately, to bring health and prosperity to all 
Nigerian people, not only a small minority in political leadership. 
To understand the relevance of legal issues to employment relations and human resource 
management one has to look at the probable legal consequences that may follow in a situation 
where there is a breach of any obligations imputed to either the employer or employee in 
wrongful dismissal cases. This situation where an employee is terminated by an employer, 
without recourse either to their labour rights under the law or to the personnel guidelines of the 
company, is referred to as wrongful dismissal under law or if an employee leaves or quits his job 
without notice to the employer. In practical terms, wrongful dismissal allegations have important 
ramifications for human resources (HR) managers. Hence it is now standard practice in HR and 
employment relations to consider legal issues when making many types of HR decisions and 
policies. In the absence of a clear understanding of the relevant legal issues, including the area of 
wrongful dismissal, the organization will be left open to a lot of litigation in which they will be 
in a poor position to defend their HR policies, practices and procedures.  
Hebdon & Brown (2008) posit that the field of employee relations is relatively new to 
Canada, and that his terminology was proposed by Meltz in 1997, only recently coming into 
common usage. A key component of having positive employment relations is a professionalized 
and knowledgeable HRM function serving the organization.  Hebdon & Brown (2008) stated that 
the legal environment is highly relevant to human resources because it considerably affects 
employee rights and conditions of work. According to Yates, Bereznicki-korol & Clarke (2013), 
“[…] many decisions in today’s world involve legal issues and […] good decisions can only be 
made only if appropriate attention is [paid] to relevant legal advice.” This statement indicates 
that to ensure an effective and relevant human resources function, the HR professional must pay 
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attention to evolving legal issues and to use up-to-date knowledge of legal matters related to 
HRM in order to effectively safe-guard the interests of the employee and employer in the 
employment environment. HR professionals need relevant legal information to make informed 
decisions as they relate to staff organization, equal employment and diversity in the workplace 
(Zinni, Mathis & Jackson, (2011)).  
Canada has complex laws governing the treatment of employees in the workplace; 
therefore the HR professional should possess the “know how” to make informed decisions in that 
context (Zinni, Mathis & Jackson, (2011)). Likewise, the relevance of legal issues to HRM is 
changing in its impact on Canadian workplaces (Dessler, Chhinzer, & Cole, 2014). A 2011 
survey was conducted by Queens University in partnership with the Human Resources Institute 
of Alberta to identify five elements of critical knowledge required for an HR role. While 
business acumen was identified as the first critical knowledge, employment law/legislative 
awareness and talent management ranked second in importance. HR professionals are required to 
“provide training, guidance, programs, and policy development that are legally defensible,” HR 
is also expected to regulate the actions of supervisors and managers in accordance with legislated 
rules and regulations (Dessler, et al., 2014. p.26).  
Increasingly human resources professionals must make a transition from a status of 
paper-filers to one of strategic importance within the larger organization. This evolution of 
thinking about the role of HRM, however, must inevitably take full consideration of the legal, 
social, and economic environment in which the organization must work. Human resource 
professionals must be proficient in transferring legally defensible, and leading HRM practices 
from the drawing board to the everyday employee/employer and this can only be done if the HR 
professional is well informed and current on leading HRM practices (Anakwe, 2002). 
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This research is interdisciplinary and derives from different fields of study to help 
buttress human resource practice and procedures. This thesis does not seek to interpret law but 
seeks to find patterns in judges’ decisions that might influence decisions by human resource 
managers. It is important to note that in this thesis Canada is used as a base comparison to 
selected wrongful dismissal cases from Nigeria, and this contrast is used to evaluate Nigeria’s 
human resource practices critically. Through this lens, Canada provides a benchmark of 
wrongful dismissal cases that can suggest human resource practices which Nigeria can adopt.   
More specifically, the writer wanted to compare the basic pattern of court decisions between 
Canada and Nigeria that are reflective of employer and employee rights and responsibilities with 
respect to employee dismissal and termination.  It is to understand better this dynamic between 
employer and employee that this thesis examined wrongful termination in employment 
comparatively between Nigeria and Canada.   
The Nature of Employment Contracts 
The word “comparison” in this thesis is of a peculiar nature in that the comparison 
focuses on the results and outcomes of wrongful dismissal decisions as a means to better 
understand the employer-employee relationship in both countries. Justice Fry, LJ, said it best 
when describing an employment relationship. He said that imposing a willing employee on an 
unwilling employer is a form of enslavement because the employer is compelled to retain an 
unwanted employee. 
 “For my own part, I should be very unwilling to extend decisions the effect of which is 
to compel persons who are not desirous of maintaining continuous personal relations, 
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with one another to continue those personal relations […] lest they should turn contracts 
of service into contracts of slavery […]1 (Atilola, 2014).”  
That is to say, an employer and an employee have the right to employ and accept employment, 
respectively at their volition. However, a very crucial issue is the termination of this employment 
relationship. Termination has led to a lot of contention between employers and (former) 
employees that sometimes can degenerate into legal action.  
Legal action is not the inevitable outcome of a dispute between employer and employee.  
It is said that cases are won or lost in the chambers and not in the courtroom. Before going to 
court, it is good practice to explore other forms of dispute resolution to attempt to find an 
amicable settlement of the dispute between the parties. Regardless of whether the dispute goes to 
court counsels must be diligent, honest and professional in advising their clients of their rights in 
the workplace.  
 An employer is a person or an organisation that provides a job for a worker or 
employee. The Nigeria Labor Act of 1971 describes an employee as an individual who enters 
into an employment contract with an employer to execute any work or labour. An employment 
contract is the basis for the employer-employee relationship and is defined as any agreement that 
is written or oral, expressed or implied that an employer agrees to when employing a worker 
(Nigerian Labour Act, 1979). It is important to distinguish between a working relationship based 
on an employment contract where the worker is an employee, and working relationships based 
on an employment contract where the worker is an independent contractor (England, 2008). 
Also, a look at the different types of employment contracts, and hidden clauses shows that if one 
is not careful, one party or the other can get short-changed if they do not read and understand the 
“fine print.”  
                                                          
1 De Francesco v. Barnum (1890) 45 Ch D 430, 438. Where Fry LJ noted the above excerpt. 
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It is when the relationship bound by the contract fails that disputes arise which lead to the 
termination of the employee. The Nigerian legalist Atilola (2014) believes that courts have no 
duty to look outside the terms stipulated or agreed upon by both parties in the employment 
contract. She further reiterates that if there is no written employment contract then the court 
would have to resort to trade custom and practice. However, the court would not look into or 
examine the employer’s motives behind the termination which makes a fair and just resolution of 
a wrongful dismissal compliant difficult to achieve. However, in the Nigerian situation, referring 
to the traditions of the colonial era, an employer can do as he/she pleases with an employee 
(Ogunniyi, 2004). This treatment of employees, which obviates the need to examine employer 
motives for terminating an employee, was inherited from common law traditions British 
colonization of Nigeria.  
Background 
The two countries Nigeria and Canada were chosen for this thesis because both countries 
are members of the Commonwealth, both being colonised by Great Britain. Both countries have 
a shared history of the British common law, and both countries employment law is based on the 
common law originating in Britain. In this section of the thesis will look at a brief history of 
Nigeria and Canada, differences and similarities between both countries in history, economy and 
cultural development, and the importance of HRM in developing a strong workforce that in turn 
will boost GDP for both countries.  
This thesis focuses primarily on the perspective of the Nigerian worker and should be 
read with that perspective in mind. However, it is impossible fully to understand the point of 
view of the Nigerian worker without considering the effects of colonialism. Colonialism and its 
associated phenomena continue to be an intriguing and fascinating aspect of study in human 
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history. Throughout recorded history, one nation has been conquered or controlled by another 
(Mamdani, 1996).  The conquering nation, the imperial power, indoctrinates the conquered 
population and sometimes imposes their way of life on the subjected country or people (Loomba, 
2005:3) by imposing new rules and ways of government. Loomba (2005) when referring to 
European colonialism notes that “by the 1930s, colonies and ex-colonies [of the European 
powers] covered 84.6 percent of the land surface of the globe.” However, the extensive practice 
of colonialism and its impact over time makes it difficult to make generalizations about the 
subject (Robbins 1992: 174-176 cited by Loomba 2005: 3). Generalizing observations and 
conclusions about the effects of colonialism are not easy due to the different forms of its 
administration and facets. The various aspects of colonialism and the issue of colonial rule and 
legacy have been the subject of much empirical research (Cooper & Stoler, 1997; Loomba, 2005; 
white 2000). Stoler (2002) tellingly states that colonial history was meticulously written from the 
viewpoint of the colonizer and does not necessarily reflect the actual history of colonization. One 
would not expect to see the perspective of the Nigerian worker reflected in the writings of the 
British colonizers.  
The Federal Republic of Nigeria is a Constitutional Republic. At independence from 
Britain in 1960, Nigeria consisted of three regions: the Northern Region, the Eastern Region and 
the Western Region. Presently, Nigeria is made up of thirty-six states and a federal capital 
territory located in Abuja. These states are grouped into six geopolitical zones: North-East, 
North-West, North-Central, South-East, South-West, and South-South. These groupings, 
however, were not accorded any constitutional recognition. There are close to four hundred 
linguistic groups in Nigeria, but three major languages (Hausa, Igbo and Yoruba) are nationally 
accepted, while English is the official language. Human and workers’ rights underlie an 
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emerging work paradigm to the Nigerian society. Nigeria is a nascent democracy and many of its 
citizens have yet to exercise or grasp the concept of freedom as citizens of the republic. This lack 
of understanding permeates most facet of the country especially in the workplace (Falola & 
Heaton, 2008). The ability to resist injustice and repression is slow in Nigerian society due to 
lack of separation of powers within the government; the justice system is still not free from the 
executive and legislative arms of government. This lack of separation of governmental powers 
results in the slow administration of justice and implementation of adequate laws (Omehia, 
2011). As a result, it might be expected that sophistication in the enforcement of employment 
laws in Nigeria might lag behind Canada. 
Canada is a parliamentary democracy. The country got its independence in 1867. It has 
ten provinces and three territories with Ottawa as the seat of parliament. Canada is bilingual, and 
it has both common and civil law systems. The languages spoken in Canada are English and 
French. The Canadian Bill of Rights passed in (1960) guaranteed many fundamental rights and 
freedoms. This includes the right of the individual to liberty, the security of the person, life and 
enjoyment of property. It also protects the right not to be deprived of any of those rights except 
by due process meaning basic procedural fairness (Canadian Labour Code, 1985).  Canada also 
repatriated its Constitution from Britain with the in the form of the Canadian Charter of Rights 
and Freedoms passed by the federal parliament in 1982. The Canadian Human Rights Act was 
passed by the federal parliament in (1977). This Act protects people’s rights in the public and 
private sectors, particularly the right to equality and non-discrimination in the areas of 
employment, housing and the provision of services. The provinces and territories in Canada also 
have legislation in the form of human rights acts and codes that prohibit discrimination in the 
workplace, in providing goods and services, housing and facilities.  
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Definite differences between Nigeria and Canada can be seen in population growth. The 
population of Nigeria has rapidly increased over the past several decades while growth rate in 
Canada is lower as can be seen by comparing panel A and B in figure 1 (Appendix A). At 
present, the total population of Canada is presently about a quarter of Nigeria’s. Nigeria has a 
high unemployment rate, and social programs are minimal. Nigeria is plagued by a population 
explosion, bad governance, corruption, etc. (Animashaun & Shabi, 2009; pg. 21-22) and 
struggles to provide for its citizens while the same cannot be said for Canada. There are 
similarities between Canada and Nigeria however.  Employers and employees in both Canada 
and Nigeria are sensitive to issues of equality, fairness, and justice. Human rights of workers are 
often defended by unions and in the court systems in both countries. 
In both countries, many employers use their human resource departments or units as 
means to formalize their relationships with their employees in many areas, including dismissal 
and termination. If termination and dismissal matters go to court, both Canadian and Nigerian 
courts make citations of British colonial laws when addressing allegations of wrongful dismissal, 
thereby echoing the British colonial influence.   
Echoes of Colonialism in Common Law 
This thesis assumes that there may be differences in the way that British colonies 
implemented and interpreted the common law. Most of the countries colonized by Britain 
adopted the common law system, either as a whole or with modifications. Colonizers have 
imposed either common law, e.g. Britain, or civil law, e.g. France, on their colonies. There are 
schools of thought which believe that common law is better able to protect the rights of the 
individual than civil law judicial systems (Joireman, 2001). Both Nigeria and Canada inherited 
common law systems from Britain. The common law inherited by the post-colonial countries 
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Nigeria and Canada was instrumental in shaping the judicial decision-making process 
summarized in the cases used in this thesis. The question is then posed: is common law of the 
colonizer an instrument of subjection?  Adam & Mulligan (2012) cited Mackenzie, 1990a, 
Grove, (1995) and Drayton, (2000) stating that British colonialism was not only directed towards 
enriching the imperial countries but also towards improving the world, including the colonies 
themselves. However, Adam & Mulligan points out that  
“Despite the diversity of colonial experiences, colonialism as a precursor to globalization 
created an illusion that a particular model of development could be recreated in all parts 
of the world, and the powerful homogenization of ‘Modernism’ began. They said these 
chains of events initiated by [the] terrorist attacks have reminded us painfully that efforts 
to impose uniform models of development across natural and cultural diversity have 
failed to deliver peace and prosperity, or freedom from tension, conflict and insecurity.” 
(Adam & Mulligan, 2012, p.4). 
So it is possible that the adoption of common law has had both positive and negative effects in 
the former British colonies.   
The title of this thesis, which refers to echoes of “colonialism”, broaches the idea that the 
evolution of common law in Nigeria and Canada has a gradual and accretive character.   
Plucknett (2001) wrote that legal history is a story that cannot begin at the beginning; however, it 
is necessary to admit that a nation’s past has had a direct bearing on its later history. In fact, 
Holmes (2014) believes that the application of common law has changed from its early inception 
in England as well as its colonies. An example can be given to reinforce this point.  Whereas, 
before crimes were punished based on what the individual did now a person can be held liable 
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for the consequences of his act; that is, for the offences starting from the notion of actual intent 
or culpability. In effect, British common law is constantly evolving.  
Common law has developed over the years through court decisions and precedents 
(Filsinger, 2011). The common law is applied where no statute exists or where a governing 
statute is silent on a relevant point. Filsinger (2011) points out that statute law (e.g. Human 
Rights Codes) take precedence over judge-made law. For example, most employment-related 
statutes define the term “employee” in general terms and look to judges and tribunals to clarify 
the meaning of this term in specific cases. Judges and tribunals often look to previous case law to 
determine if an employment relationship exists, or if an individual is entitled to statutory 
protection. This reaffirms the notion that common law is an evolving entity in countries of the 
British Commonwealth. This fact becomes important when this thesis later identifies and 
compares common law practices influencing employment in Nigeria and Canada.  
To better acquaint the reader with the common law context several legal concepts related 
to wrongful dismissal decisions will be reviewed in the next section. Topics to be examined are 
common law, wrongful dismissal, summary dismissal, employment relationship, reasonable 
notice, pay in lieu of notice, duty to mitigate, and onus of proof. Examination of these topics will 
also provide a better understanding of employment law context in both countries. These 
employment law concepts will become important in the analysis of the legal cases across 
Nigeria, and Canada reported in the results section of this thesis.  
Research Questions 
The first concern in this thesis is to understand the extent to which common law evolved 
in response the changing employment situation in both countries.  Doorey (2012) distinguished 
between “high-road” and “low-road” approaches to HRM managers’ responses to changes in 
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workplace law.  In the “high-road” approach when an employer loses an employment-related 
legal judgment, the HRM profession takes note, and many organizations realign their HRM 
policies, procedures, and practices, to reflect the new legal situation.  In the “low-road” 
approach, on the other hand, when an employer loses an employment-related legal judgment 
does not realign their HRM policies, procedures, and practices instead refer to the concept of an 
immutable and unchangeable employment contract that favours the employer. 
To summarize these differences:  The “high-road approach” makes provision for an evolving 
employment relationship which recognizes a balance of employer and employee interests in 
service of fairness and equity, and with these employers we may see some of the terms of 
employment contracts change over time in response to judicial decisions and precedents; the 
“low-road” approach consistently favours the employer and creates a false sense of balance that 
disappears when employees challenge the terms of the employer-employee relationship before 
the courts.   If this is the case, it can be argued that HRM professionals believe that the 
employment contract should be flexible in response to developments communicated through 
judicial decisions and precedents. This concern is addressed in Research Question 1. 
 Research Question 1.  Does the application of common law invalidate at least part of the 
employment contract that formalizes the terms of the employment relationship between 
employers and employees in Nigeria and Canada?  
 Belief by the former employee that he or she has been wrongfully dismissal occurs as a 
consequence of feelings of unfair and inequitable treatment (Lind, Greenberg, Scott, & 
Welchans, 2000) that result at least in part from the employer’s implementation of poor human 
resources management practices (Harel & Tzafrir, 2001).   Through a detailed study of wrongful 
dismissal across both countries, Nigeria and Canada, a very specific lens is focused on wrongful 
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dismissal, with the goal of examining in detail judicial decisions. These, taken together, will 
highlight any patterns of judges’ decisions that speak to equity and fairness in the employment 
relationship for those specific cases studied within the respective countries. 
The second concern in this thesis is to examine an important outcome of human resource 
management practices related to employee termination and dismissal in two countries, i.e., 
wrongful dismissal judgments for either the employer or employee. This work is especially 
timely because human resources management professionals have shown great interest in legal 
matters, including court judgments and legal precedents relating to human resources practices in 
organizations (Cronshaw, 1985).  Knowledge of these legal matters has helped HR managers to 
be more responsive to legal challenges of their employment systems and relations; a professional 
HR manager must perform their due diligence in regard to the design and implementation of HR 
policies, procedures, and systems including the termination or dismissal of unsatisfactory 
employees.  Failure to exercise due diligence in termination and dismissal can result in costly 
litigation and reputational loss for the organization.  Therefore, the choice of using wrongful 
dismissal cases in this thesis will highlight relevant information that HR managers can use to 
better handle their employment-related issues. This concern is addressed under Research 
Question 2. 
Research Question 2.  What can be done to improve worker’s rights in termination and 
dismissal with respect to human resource management practices in both countries? 
The third and final concern in this thesis is to understand the influence of colonialism and 
the impact of colonial rule on employment relations between Canada and Nigeria.  It is expected 
that historical power imbalances between the colonizer (Britain) and the colonized (the 
Commonwealth countries, Canada at least since the 1760’s and Nigeria in the early 1900’s) may 
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have influenced employment relations within those countries up into the 21st Century.  These 
possible colonizing influences should be reflected in judges’ decisions rendered in wrongful 
dismissal cases decided in both countries.  This concern is addressed under Research Question 3. 
Research Question 3.  To what extent and in what ways did differences in the exercise 
of colonial power influence outcomes of wrongful dismissal decisions across the two countries?   
This concludes Chapter One of the thesis (Introduction).  Chapter Two provides brief 
explanations of common law concepts that are frequently employed in judges’ decisions for 
wrongful dismissal cases across the two countries. These concepts became important in 
reviewing judge’s written decisions in wrongful dismissal cases presented in the Results section 
of this thesis in Chapter Four.   In Chapter Three, the research methodology for this study is 
described. Chapter Four presents the results of the comparative analysis of wrongful dismissal 
cases between Nigeria and Canada. Chapter Five contains the discussion section of this study.  
 
 
 
 
 
 
  
20 
 
Chapter Two: Concepts from Common Law Related to Wrongful Dismissal 
As noted in the introduction, there are diverse studies on the application of employment 
law in Commonwealth countries. The purpose of this chapter is to better prepare the reader for 
the last three chapters of this thesis by highlighting key concepts of common law related to 
wrongful dismissal after independence from Great Britain by Nigeria and Canada. More 
specifically, the concepts discussed in this chapter are: wrongful dismissal, summary dismissal, 
reasonable notice, pay in lieu of notice, duty to mitigate, and the onus of proof. This chapter also 
explores the research that has already been conducted on the above mentioned concepts in order 
to better understand differences in employment law between Nigeria and Canada. This thesis is 
not concerned with interpreting common law, but rather with analyzing relevant patterns laid 
down in the judge’s decisions and their implications for HRM and employment relations in both 
countries. 
Common Law 
English law, also known as the common law, is founded on principles contained in 
colonial ordinances, edicts and bills (Patrick, 1964). Common law is referred to as judge-made 
laws because it was developed from court decisions and cited as a rationale for judges’ decisions 
in subsequent cases with similar facts. A major feature of common law is judicial precedence 
(Patrick, 1964).  Precedents are old doctrines, first introduced as writs, which have come to be 
established events regarded as a guide (Kolb, 2005; McCarnus, 2011).  Yates (2013) states that 
common law is not concerned with social righteousness, but with individual rights. Common law 
is defined as a struggle between the interests of the individual, the rights of the people 
represented by police power, and the entitlement of the Crown (Edinger, 2011). Hence, a person 
who is wronged has to obtain an original writ before any proceedings. Two fundamental 
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purposes are served by obtaining writs: Outlining the cause of action and ordering that a sheriff 
ensures attendance at trial. Common law is full of technicalities, rigidity and harshness, because 
of its inability to offer redress in certain cases (Kolb, 2005; Grant, 2014). Three characteristics 
distinguish the common law system from other legal systems and these are: The supremacy of 
the law (Strauss, 2008); case law and precedent (Kolb, 2005; McCarnus, 2011); and contentious 
procedure (Grant, 2014). These are defined and grounded in their historical origins. 
The supremacy of the law is a belief that the state is bound to act by the law. Strauss 
(2008) notes that asking questions in the course of a lawsuit brings answers to light and shows 
that no person, and no act, is beyond the law. This adversarial process in common law 
characterizes the English laws by piecing together current legal practice rather than replacing the 
originating legislation (Grant, 2014). The laws decide on every single fact presented in a case. 
During a case, similar past cases are considered, and court concludes the hearing with a verdict. 
HR and human relations managers should be reminded that common law sees the employment 
relationship as purely contractual (Waddams, 2010; Omehia, 2011), and that what the parties 
agree to governs the relationship (Ajogwu, 2007).  However, in Nigeria, the courts consistently 
refuse to scrutinize or regulate an employer’s power or protect employees who are dismissed on 
the whims of the employer (Chianu, 2007). This is particularly true if an employee works in the 
private sector (Omehia, 2011). It is in these grievous injustices to workers HR departments can 
step in with information and management practices in order to protect the rights of the worker. 
Ralston (2009) stated that common law is not written down as a code or legislation and, 
as a result, it is flexible. Common law developed into a system based on precedent that guides 
judges’ decisions in similar cases. As a result, common law should adapt to changing situations 
because the law adapts to the changing environment (Filsinger, 2011). Yates (2013) distinguishes 
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civil codes in the French traditional courts from common law courts in the English legal system. 
Civil law is a general set of rules that deal with disputes; the civil law court system depends on 
the civil code and it refers to previous decisions for consistency. Iftime (2014) implies that civil 
law means two different things, sometimes the phrase is used in contrast to common law to refer 
to the legal system based on a civil code e.g. the Civil Code of Quebec.  Civil law denotes issues 
of private law as opposed to public law (Iftime, 2014).   
The Social Impact of Law and Power 
Law is a structure of rules that a specific country or community identifies with to regulate 
the actions of its citizens (Webster’s English Dictionary, 1991).  The law is enforced by the 
imposing penalties; it can also be a set of rules created by a governing authority to institute and 
maintain orderly co-existence. Law establishes restrictions on people’s behaviour and represents 
a general consensus of the required behaviour for what is or is not ethical and affects all aspects 
of life in a society (Forkosch, 1983). There are laws that deal with crimes and laws that govern 
certain activities. Laws give us rules of conduct that protect everyone’s rights. Even in a well-
ordered society, people disagree and conflict arises (Forkosch, 1983). Laws help to ensure a safe 
and peaceful society and provide a way to resolve disputes in a peaceful manner. Laws carry out 
social policies that are put in place by a government to provide for their citizens. Bell (2005) 
writes that laws are divided into public and private domains. Public law sets the tone on how 
relationships should be between individuals and in the society. Public laws include criminal law, 
constitutional law and administrative law. If anyone breaks these laws, it is regarded as an illegal 
act against society. Private law is called civil law and it sets rules between individuals. In essence 
the law gives power, or law is power, depending on its application (Tarter, 2008). 
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Pound (1925) and Grant (2014) imply that the law represents a balance between those 
favouring freedom of action for individuals and those favouring freedom of action for groups of 
people. Mamdani (1996) argues that power reproduces itself by exaggerating the difference 
between societal groups and denying the existence of an oppressed majority. This exaggeration 
of differences has led to an imbalance in society.  This imbalance has created a gulf where power 
differences exist between the powerful and the weak, the government and the governed. The 
seizing of this power has created relationships where only the oppressor gains dominance. These 
types of power exist in a common state form which can be termed decentralized despotism 
(Mamdani, 1996), which creates a tendency towards corruption among those within the system, 
and helplessness among those marginalized, by making it impossible for the government to 
sufficiently penetrate the society in order to impose fairness and consistency. An imbalanced 
form of power means that the government has failed the people and is therefore hostage to the 
society; whereas the society in turn has failed to hold the government accountable and is 
therefore prey to it (Mamdani, 1996). 
The Legal Systems of Canada and Nigeria 
Below are descriptions of how Canadian and Nigerian legal and courts are organised. The 
legal framework in Canada is based on the English common law and French civil systems. 
Colonists and explorers in the 17th and 18th centuries brought these two legal systems into 
Canada. Quebec to this day, uses the civil law code. In order to unite the British colonies of the 
United Provinces of Canada, Nova Scotia, and New Brunswick, the United Kingdom called on a 
set of laws to govern the colonized country - the British North America Act of 1867 (the 
Constitution Act, 1867). By an Act of Parliament, the United Kingdom created the country now 
known as Canada (Yates, 2013).  
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The legal system in Nigeria also is based on the common law passed on by the British.  
Traditional common law practices adopted from the British common law have been applied in 
many court decisions in Nigeria (Omehia, 2011).  Colonialism is responsible for transplanting 
English law into Nigeria’s legal traditions. Section 45(1) of the Nigerian constitution states, 
“[…] the Interpretation Act provides that, the common law of England and the doctrines of 
equity and the statutes of general application which were in force in England on 1st January 1900 
are applicable in Nigeria, only in so far as local jurisdiction and circumstances shall permit.” 
The Canadian legal system. Ralston (2009) writes that the judicial system in Canada 
was shaped and influenced by the federal, provincial and territorial governments. The federal 
government is in charge of appointing and paying judges of the upper-level or superior courts in 
the provinces. The parliament is responsible for establishing other courts and a general court of 
appeal. Parliament created the Tax Courts, the Federal Court, the Supreme Court of Canada and 
the Federal Court of Appeal (Yates, 2013). Each of the provinces administers justice in its 
jurisdiction and these duties include organizing and maintaining civil procedure, and the civil 
and criminal provincial courts (Walker, 2010). The overall structure of the Canadian legal 
system is diagrammed in Figure 3 (Appendix B).  
Ives (2007) stated that the Supreme Court is Canada’s final court of appeal with nine 
judges representing the major regions of the country. Three of those judges represent Quebec’s 
civil law system (Walker, 2010). The Supreme Court has two main functions: 
a) It determines disputable or complex areas of public and private law and important 
questions about the constitution. The government can also ask the Supreme Court for its 
perspective on crucial legal disputes (Canadian Labour Code, 1985). 
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b) It decides appeals from court decisions in all the territories and provinces, as well as from 
the Federal Court of Appeal. Supreme Court Judgements are final (Canadian Labour 
Code, 1985). 
Each province or territory except Nunavut has three levels of courts: Superior and Appeal courts, 
Lower courts, Provincial and Territorial courts. The Court of Justice in Nunavut has a single-
level trial court (Girard, 2014; McCamuus, 2011). 
Piergigli (2013) states that a legal matters, such as terms of employment, create disputes 
between employers and employees. A lawsuit occurs when someone is injured or property is 
damaged, for instance, if the individual believes he/she was wrongfully dismissed from work. 
The plaintiff/appellant is the individual who sues while the defendant is the individual being 
sued. A lawsuit goes through various phases and they are: 
Pleading: The appellant files a complaint against the defendant in the court. A 
court officer files the claim by stamping the seal and signing on behalf of the court. 
Copies are sent to the defendant, and within a time period, they must provide a statement 
of defense. The defendant may lose a claim by default if she or he does not present the 
court with a statement of defense. The two sides can consult a lawyer to discuss settling 
the lawsuit before trial or before the judge’s decision (Canadian Labour Code, 1985).   
Discovery and the trial: The purpose of this is to examine the evidence before 
the trial is held and to clarify the claim against the defendant. Each advocate is expected 
to evaluate the evidence that the other side plans to use in court. The appellant is 
expected to show facts during the trial in support of the claim against the defendant. Civil 
suits are decided on a balance of probability, therefore it is the responsibility of the 
appellant to prove that the defendant is liable on the balance of probabilities. If the 
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defendant is found not liable, the judge will dismiss the lawsuit. However, the judge or 
jury must decide on three things if the defendant is liable: the facts, the solution to the 
claim, and compensation to the appellant (Canadian Labour Code, 1985).  
In another vein, Canada also has a military court system that takes care of the affairs of 
its soldiers. Cases concerning military personnel are directed to the military courts, and 
individuals involved can face disciplinary actions leading to Court Martial. On February 24th 
2009 the Canadian Senate made provisions to amend the National Defence Act (Court Martial) 
and Bill C-60 (Standing Senate Committee on Legal and Constitutional Affairs, 2009). Bill C-60 
came about as a result of the Court Martial Appeal Court (CMAC) decision on April 24th 2008 
(Senate Committee Reports, 2009). The court found that certain provisions of the, “National 
Defence Act (NDA) and the Queen’s Regulation and Orders for the Canadian Forces (QR&O) 
violates section 7 and 11 of the Canadian Charter of Rights and Freedom (Standing Senate 
Committee on Legal and Constitutional Affairs, 2009; p.1).” 
For the last fifty years there has been an increase in religious diversity and relevant legal 
regulations in Canada, leading to a conflict and overlap between law and religious practice 
(Moon, 2008; p. 2). Canada has also made accommodation for the legal recognition of sharia 
arbitration. Moon (2008) believes that there are many connections between law and religion 
because religious beliefs often impact on or influence state laws. There is therefore the need to 
retain separation of religion and state because any form of support of a particular religion by the 
state will create an avenue for the state to favour one religion over another. Hence, “[…] courts 
in Canada held that any state support for the practices of a particular religion amounts to 
religious compulsion or coercion contrary to s. 2(a) of the Charter of Rights and 
Freedoms”(Moon, 2008; p. 3). Leuprecht & Winn (2011) reported findings on two questions 
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asked of Muslims in Canada. Their findings showed that Muslims in Canada resist the idea of a 
caliphate replacing the government in Canada but showed support for introducing sharia law as 
an option for Muslims.  
The Nigerian legal system. The constitution of Nigeria provides for an independent 
judiciary. Nigeria has five bases of law and these are: (1) customary and Islamic law; (2) English 
law; (3) local legislation and delegated legislation; (4) judicial precedents; and (5) law reports 
(Sources and Classification of Nigerian Law, 2013). In Nigeria, legislation is passed by 
legislative authorities but under the military regime in the years 1966-1999 that legislation was 
referred to as decrees. In Nigeria, the judiciary is subservient to both the executive and 
legislative branch of government and, due to the pressures and manipulation of political leaders 
at the state and federal levels, the judiciary has become inefficient and corrupt (Fawehinmi, 
1992). Under the 1999 constitution, the regular court system comprises Federal and State trial 
courts, State Appeal Courts, the Supreme Court, the Federal Court of Appeal, and Sharia 
(Islamic) and customary (traditional) courts (Udombana, 2003). The State High Court and 
Magistrate or District Courts are used in some specific cases. In principle, the Sharia and 
customary courts have jurisdiction if both the plaintiff and defendant agree, but court delays, 
long distances to the state courts, and fear of legal costs encourage many local citizens to choose 
these state or local courts (Agbede, 1991). The overall structure of the Nigerian court system is 
diagrammed in Figure 4 (Appendix B). 
In addition to the abovementioned state-level courts, legislation of various states creates 
magistrate and customary courts. Nigeria also conducts military courts and sets laws for 
addressing the employer-employee status and employment relationship for military personnel. 
Military personnel in Nigeria do not go to regular courts to seek redress but can go to the military 
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courts to seek redress for a previous court-martial that can sometimes lead to ‘dismissal’, e.g. 
recently, over 200 soldiers who deserted their the fight against Boko Haram were court 
marshalled and dismissed by the former president of Nigeria, Goodluck Jonathan, but with the 
arrival of a new president, Mohammed Buhari, they were pardoned and re-absorbed into the 
army.   
In the northern part of Nigeria, the Sharia Court and the Sharia Court of Appeal were 
created to interpret Islamic law. In the administration of justice under sharia law system the 
adversarial system of court proceedings was adopted. The duty of the judge here is that of an 
arbiter who considers the argument of adversarial parties and delivers his/her judgement. In the 
regular court system, however, trials are public and generally respect the rights of the individual 
as protected by the constitution, including the right to be present at trial, the presumption of 
innocence, the right to present evidence and cross-examine witnesses, and the right to be 
represented by legal counsel. In October 1999, the governor of the Nigerian state of Zamfara 
signed into law two bills passed by the state legislature that were aimed at instituting Sharia law 
in the state. As a result of this law, citizens in the state are now segregated by sex, i.e. schools are 
now divided into boys or girls only and, if the schools are mixed, then boys sit in front and girls 
behind, or boys and girls are segregated into separate sections. Some health facilities and public 
transportation companies also segregate people on the basis of their sex (All things Nittany, 
2002).  
In Nigeria, Islam dates back to the eleventh century; it was spread by traders from 
Northern Africa. Many Northern local rulers converted to Islam as a means to induce trans- 
Saharan trade and this development linked the region into the Muslim world of North Africa and 
even the Middle East (Koerner, 2003). Islam became the religion of court and commerce for 
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centuries while local citizens, especially in rural areas, continued to practice a blend of 
polytheistic faiths with Islamic practices (Koerner, 2003). These practices continued until 1804 
when a scholar named Uthman dan Fodio led a jihad and created a Caliphate in Sokoto state, 
Nigeria. The Caliphate led by Usman dan Fodio adopted sharia as the law of the land and this led 
many locals to convert to Islam (Thagirisa, 2003). Britain colonized the region in 1903, and 
developed a system of indirect rule that allowed the Muslim emirs to maintain significant 
authority (Thagirisa, 2003). After independence in 1960 and military coup in 1966, the new 
leaders of the Nigerian nation designed a criminal code that drew from both sharia and secular 
laws (All things Nittany, 2000). In 1999, after a long period of dictatorship, Nigeria 
democratically elected Olusegun Obasanjo as President (Makinde & Ostein, 2011). Obasanjo 
presided over the establishment of a democratic federalist system that gave an considerable 
autonomy to the 36 states in the federation (Makinde & Ostein, 2011).  
Governments in twelve northern states used this newfound sovereignty to announce the 
extension of sharia law to criminal matters, though they maintained that only Muslims would be 
tried in sharia courts. In practice, however, non-Muslims have been placed in a situation where 
they are required to submit to Islamic law e.g. drinking alcohol is banned in the North of Nigeria, 
regardless of an imbiber’s religious allegiance (Koerner, 2003). Some argue that implementing 
sharia in northern Nigeria violates the Constitution of Nigeria (Thagirisa, 2003). A Supreme 
Court judge in Nigeria believes that the federal government’s lax attitude towards the adoption of 
sharia in some northern states endorses the violation of the rights of citizens in those states 
(Koerner, 2003). The judge said that section 10 of the 1999 Constitution forbids any state of the 
federation from declaring any religion as its official religion (Thagirisa, 2003). Others, however, 
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disavowed the words of the judge and stated that sharia is in popular demand and it, therefore, 
represents the wishes of the people and should be implemented in Nigeria (Mahdi, 2006).  
Nigerian laws derive from legislation and are called statutory laws. Case law can also be 
formulated by judges in court cases (Dina, Akintayo, Ekundayo, n.d). Statutory laws are made up 
of written laws, passed by either state legislature or the National Assembly. Statutory laws can 
be either be criminal or civil in nature. Case law sets precedents that are referred to in other 
judicial decision (sokulo-Sodipe, Akintola, Adebamowo, n.d). Sources of Nigerian law are as 
follows: The constitution, English/common law, customary law, legislation, judicial precedent 
and international law. 
Constitution: Nigeria operates under a Federal Constitution. A Federal 
Constitution delegates authority and division of powers between the Federal Government 
constituents. The constitution in Nigeria is supreme (Asein, 1998). Constitutional 
supremacy dictates total authority of the constitution over other laws. Section 1 (1) of the 
1999 constitution states that “[…] this Constitution and its provision shall have binding 
force on all authorities and persons throughout the Federal Republic of Nigeria.” In 
addition, Section 1 (3) states, “[…] if any other law is inconsistent with the provisions of 
the constitution, this Constitution shall prevail and that other law shall to the extent of the 
inconsistency be void.”  
English Law includes the laws passed down from colonial rule constituted of the 
doctrine of equity, the common law, and statutes of common practice in force in England 
on January 1st, 1900, and auxiliary statutes legislation on specific issues (Oliver, 2002). 
Common law (statutes) in place before 1st October 1960 is being used up to the present. 
Local colonial laws are also still being used (Dina, Akintayo, Ekundayo, n.d ). 
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Customary law originated from the customs and practices of the Indigenous 
people. It was used to regulate their conduct in society (Lokulo-Sodipe, Akintola, 
Adebamowo, n.d). Traditional customary laws are classified as follows: 
a) Ethnic: This applies to Indigenous and ethnic groups in Nigeria. Nigeria has a 
large number of ethnic groups and each ethnic group has its own different 
customary courts. Ethnic Customary Laws are concealed, unwritten and difficult 
to verify (Dina, Akintayo, Ekundayo, n.d). Ethnic Customary laws are 
administered in the customary courts and these courts have the lowest status in the 
hierarchy of courts in Nigeria.  Customary courts in most cases are managed by 
personnel not trained in law (Fawehinmi, 1992). 
b) Sharia law: Islamic law is written, and it clearly articulates the way it expects its 
followers to live. In southern parts of Nigeria Muslim/Islamic law, where it exists, 
was incorporated into customary law. In the northern parts of Nigeria, its 
introduction into the society supplanted the pre-existing customary laws. Sharia 
law is based on the Muslim religion and it is found in the Koran and the Hadith 
(Fawehinmi; Udombana, 1992; 2003). 
c) Legislation: The constitution provides checks and controls over the abuse of 
power by branches of the government. It ensures that an equal distribution of 
power exists between the executive, legislative and judicial arms of the federal 
and state governments (Fawehinmi, 1992). Federal laws passed under Nigeria’s 
military regime are known as decrees while state laws are called edicts (Ojo, 
1987).  
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d) Nigeria’s legal system is complex due to the influence of English and customary 
law which created a system known as legal pluralism. This legal system results 
from the combination of English and customary law (Agbede, 1991). Legal 
pluralism prevails where different legal systems exist within one geographic area. 
Legal pluralism occurs when specific laws are passed for different groups within a 
country or where the laws of the ethnic populations are acknowledged by the 
government (Makinde & Ostein, 2011). Pluralistic legal structures are common in 
former British territories where laws of former colonial authorities exist alongside 
the traditional legal structures. This is evident in Nigeria’s legal structure where 
customary laws exist alongside the common law handed down by Britain 
(Agbede, 1991). 
e) Judicial Precedence: This is comprised of decisions or established events regarded 
as a guide to future legal decisions (McCarnus, 2011). Judicial precedence is a 
process of law that ensures that events in a previous case are set as an example for 
other similar cases in future. A lower court must follow the precedents of a higher 
court. The Supreme Court is the highest court in Nigeria; therefore, the Court of 
Appeal and all lower courts follow the decisions or precedents set by the Supreme 
Court (All things Nittany,2013) 
f) International law: Nigeria as a nation adheres to the tenants of Human Rights that 
offer protection for citizens. In employment matters, Nigeria adheres to the 
principles set by the International Labour Organization (ILO) and also the African 
Charter of Rights, which Nigeria has helped shape. The Nigerian Constitution of 
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1999 provides protection for citizens of a particular community, religion, sex, 
ethnic group, place of origin and political union (Kodilinye & Aluko, 1999). 
Legal Principles and Concepts Applicable to Wrongful Dismissal in Nigeria and Canada 
Yates (2006) asserts that the meaning of the terms ‘dismiss’ and ‘dismissals’ are well 
understood in the context of the employer-employee relationship. They connote the universal 
termination of the employment of an employee by the employer for whatever reason. Wrongful 
dismissal is a circumstance in which an employee’s job is terminated by an employer in a 
situation where this termination breaches terms in the employment contract or a statute provision 
in employment law. Wrongful dismissal takes different forms depending on the terms in the 
employment contract and also by jurisdiction (Filsinger, 2011). A wrongful dismissal that is 
proven in a court may be subject to plausible remedies for the employee: Monetary 
compensation for the wrongfully dismissed, or reinstatement of the dismissed employee. The 
Canadian Labour Code entitles certain employees who enjoy the protection of the Code to 
contest their dismissal at hearing before adjudicators (Harris 2005). Adofikwu (2014) argues that 
the right of the employer to terminate is deeply ingrained in the labour law; however, Nigerian 
employers have abused this right and many believe that an employer has legal authority to 
employ and lay off an employee at will. 
According to Harris (2005), wrongful dismissal differs from unjust dismissal. He argues 
that, “unjust dismissal under the Canadian Labour Code is a broader concept than wrongful 
dismissal at common law.” A dismissal may be unjust if it is arbitrary or if, given the presence of 
some forms of cause, a lesser penalty can be imposed to fulfil the goals of the Code (Benoit, 
2011). The difference between unjust dismissal and wrongful dismissal is found in the theory of 
compensation subscribed to by each concept. Hund (2014) says that dismissal occurs when the 
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employer terminates the employment relationship without giving prior notice with immediate 
effect. In Canada, wrongful dismissal is dealt with by the courts or through arbitration, or both 
parties can decide to settle their differences outside of court (Chessin, 2013).  Generally in 
Canada, wrongful dismissal is referred to the federal, provincial and territorial acts. Depending 
on the matter at hand for which violations may have occurred, wrongful dismissal under the 
appropriate act within each jurisdiction will be in effect when adjudicating the matter. However, 
decisions in wrongful dismissal cases can refer to decisions from other jurisdictions.  
Wrongful dismissal only applies to situations where there is an existing employment 
relationship. Wrongful dismissal applies to employer-employee relationships in a number of 
contexts, including personnel management, unions-management relations, employment agencies 
and vocational/professional associations (D’Andrea, 2004). However, wrongful dismissal 
legislation does not have jurisdiction in an employment relationship when it is in regards to 
independent contractors (Filsinger, 2011). All employees have a right to be treated fairly at the 
work place. However, in Nigeria labour laws make no provision for unfair termination and 
dismissal or termination in bad faith.  
Termination in Nigeria could be wrongful, but not necessarily unfair since there is no 
statutory principle against unfair dismissal; rather, dismissal is dealt with under common law 
(International Labour Office, 2000). Unfair termination can be contained in the terms of the 
employment contract, but the courts in Nigeria are determined not to inquire into the motive of 
the termination of the contract. Therefore, it is impossible to prove unfair termination under the 
Nigerian law. The employer may give any reason for ending an employment relationship no 
matter how unfair the circumstances or can avoid mentioning it in the termination letter, the 
35 
 
termination will hold in any court in Nigeria (Omehia, 2011). Esan (2014) says that general laws 
govern the termination of an employment relationship in Nigeria.  
Judgement of wrongful dismissal cases in Nigeria depends on whether the termination 
was that of a Master and Servant employment contract or employment with statutory flavour, or 
if the termination of employment was at will. Esan (2014) says that the court does not look 
outside of a written contract to determine why an individual was terminated, and in the absence 
of an employment contract, the employee will be given a week’s or months’ notice or will be 
given wages for a week or a month. In Nigeria, the courts will not grant damages for a breach in 
the contract of service; thus reinstatement or damages are not a remedy for breach of contract of 
service. The courts grant such remedies if the employment contract has statutory flavour, thereby 
placing it above the master and servant relationship (Omehia, 2011)    
For wrongful dismissal to occur the employer has to end the employment contract with 
the employee and the employee must believe that this termination violated the terms of the 
contract or was done in bad faith. Acharya, Baghai, and Subramanian (2014) believe that 
wrongful dismissal occurs when employment contracts are incomplete. They assume that an 
employer and employee are expected to act in good faith, but the issue of incomplete contracts 
can lead to cases of wrongful dismissal. Woodford and Icenogle (2014) argue that an employee 
can be terminated if the employer knows that they can do better without the extra employee or if 
they find a better replacement. However, Chessin (2013) countered this argument by saying that 
wrongful dismissal occurs because there is the lack of individual liability. To buttress this point, 
Chessin (2013) gave an example of a case where a supervisor sexually harassed an employee 
then terminated them in order to hide the crime. He said “without individual liability, what stops 
36 
 
this supervisor from committing such offence in the future?” Chessin (2013, p. 1362) believes 
that individual liability does not deter wrongful conduct but does serve a retributive function. 
Esan (2014) further confirms that in the Nigerian context under the master and servant 
employment relationship the master can terminate the employment of his servant at any time for 
any reason or for no reason at all. The case of wrongful dismissal is very difficult to prove 
especially in the master and servant relationship. This also makes it difficult to prescribe any 
form of awards because the employer determines what the employee gets. Esan (2014) reiterates 
this point, writing that wrongful dismissal applies within a master and servant relationship, but 
that the employee is entitled to what he or she would have earned for the notice period. In this 
case the payment is a week or a month salary, or nothing at all, depending on the type of 
employment.  As established in the common law, a master can terminate the employment of his 
servant at any time and for whatever reasons he deems fit. In the case of Olarewaju v. Afribank 
(2001) 6 MJSC 68 at 77 Esan (2014) quotes the Nigerian Supreme Court in the following 
excerpt: “the law regarding master and servant is not in doubt under this class of employment, 
there cannot be specific performance of a contract of service. The master has the power to 
terminate the contract with his servant at any time and for no reason or for none.”  
This raises a question of what makes the employment relationship that of a master and 
servant. To better understand this question, we can look at what constitutes an employment 
contract and an employment with statutory flavour in Nigeria. The Nigerian Labour Act (1971) 
requires that an employer provide an employment contract to an employee with three months of 
work history. This employment contract must describe the parties involved in the employment 
contract, the nature of the contract and the service to be rendered under the contract, the tenure of 
the contract including its probation period, the remuneration and the legal tender, hours of work, 
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holidays and paid leave, sick leave or injury, maternity leave, notice period, and grounds for 
dismissal without notice. Ajogwu (2007) asserts that an employment contract is where an 
employee agrees to perform services for an employer in return for wages.  Odumosu (1997) 
argues that the relationship is voluntary and based on an agreed upon contract between two equal 
parties, but the presumption of freedom and equality understates the nature of a service contract 
because the employee is, in fact, not equal and lacks the freedom in the working relationship.  
Atilola (2014) explains that jobs with statutory flavour are created by statute and the 
technique for terminating the employee is defined in the statute. Hence, the condition of service 
is protected under the statute and it is above the master and servant relationship. She further 
explained that a plea for reinstatement only applies to employment in the private sector and is 
also dependent on proof of special circumstances. According to her, there are no precedents for 
what constitutes special circumstances; therefore, it is left to the court’s discretion (Atilola, 
2014). The Nigerian Labor Act does not give protection to the employee beyond the common 
law and section 9(7) and section 11 of the Act restates the common law position that an 
employment contract can be terminated and that the stipulations are the same as the common 
law. Yates (2013) writes that in Canada the common law of master and servant applies in areas 
that are not covered in a collective agreement or where unions are not involved. 
Summary dismissal. This term refers to the immediate termination of an employment 
contract due to an employee’s behaviour. Employers tend to classify employees’ negative 
behaviour in terms of misconduct or gross misconduct. Gross misconduct is normally the basis 
for summary dismissal, and it can include transgressions such as, “turning up to work under the 
influence of drugs, violence against a colleague or client, taking over client relationships or 
stealing sensitive corporate materials” (All things Nittany, 2015). The general principles of 
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contract law provide a legal framework for summary dismissal without notice or wages in lieu of 
notice (England, 2008). The Nigerian Labor Act (1971) states that an employer is entitled to 
dismiss an employee where the conduct of the employee, “[…] is of some grave and weighty 
character that undermines the relationship of confidence which must exist between a master and 
a servant,” (Nigerian Labour Act, 1971).  Examples of which include cases of, “[…] falsification 
of records, fighting, stealing, assault, fraud, gross insubordination, corruption, neglect of duty, 
bribery, sleeping at work, verbal or physical violence, conflict of interest, working under the 
influence of illegal drugs, competition with the employer’s business, using company’s property 
for private use without permission or consent,” (Nigerian Labour Act 1971). Adofikwu (2014) 
summarizes that the wrongful termination of an employee occurs not in the absence of a fair 
hearing, but if the written agreement in the employment contract was upheld. 
Chianu (2007) opines that the Nigerian courts lean in favour of management over the 
employee when assessing the grounds for termination. He believes that Nigerian judges stand by 
“disobedience of lawful order” as an act of insubordination by the employee directed to the 
employer and that this act is punishable by termination irrespective of the nature of the order 
given by the employer e.g. whether it is reasonable or unreasonable. Chianu writes that Nigerian 
judges have supported the dismissal of an employee who is guilty of a, “singular act of 
rudeness,” (Chianu, 2007). In the same vein, Chianu (2007) objects to the use of the phrase ‘fair 
hearing’ because in the Nigerian context this term has lost its equitable, flexible character and 
has given rise to an established technical doctrine. Omehia (2011) adds that in summary 
dismissal, the employee is dismissed on the spot and it usually because the employee has already 
been judged guilty. Animashaun (2008) alleges that the Nigerian court system gives more 
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consideration to workers in public employment than in private because their employment 
contract enjoys higher privileges. 
Constructive dismissal. Constructive dismissal is where the employee is entitled to treat 
the employer’s unilateral and fundamental changes to the employment contract as repudiation of 
their continued employment and can pursue the remedy appropriate for dismissal (Harris, 2005). 
Filsinger (2011) acknowledges that constructive dismissal is a change in employment contract 
without providing reasonable notice and without explaining to the employee the consequence of 
rejecting the employer’s change in the employment contract. Constructive dismissal describes a 
situation where the employer did not directly dismiss the employee, but rather an employer failed 
to comply with the original employment contract and unilaterally changed the terms of 
employment, or expressed intent to change these terms, thereby forcing the employee to quit 
(Dupuis, 2002). Harris (2005, pg 6-19) best describes the concept of constructive dismissal as 
“disguised dismissal or quitting with cause because it often occurs in situations where the 
employee is offered the alternative of leaving or of submitting to a fundamental alteration in the 
terms or conditions of his/her employment.” 
The concept of constructive dismissal is contained in Nigerian law and it occurs when the 
behaviour of the employer is intolerable to the employee and it forces the employee to resign 
(International Labor Office, 2000). Constructive dismissal in Nigeria follows a pattern of 
wrongful dismissal in that an employee terminates the employment contract without notice by 
reason of the employer’s conduct. Also if an employer terminates an employment contract, but is 
found in breach of the contract or has contravened a statutory provision, then the employee can 
file a complaint of constructive dismissal. Agomo (2011) says a constructive dismissal is a form 
of implied or indirect termination in Nigeria. Nwazuoke (2001) adds that constructive dismissal 
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is part of the Redundancy Payment Act 1965 that was enacted to curtail the excesses of 
employers in Nigeria. The Industrial Relations Act of 1971 was enacted to address the issue of 
unfair dismissal because the government did not intend to extend the right to unfair dismissal to 
an employee who left voluntarily. In common law, the actions of the employer have to constitute 
a breach of contract in order to claim constructive dismissal.  
Omehia (2011) maintains that an employee can quit his/her job because of the actions of 
the employer and then claim constructive dismissal. He argues that the decision as to the actions 
that comprise constructive dismissal rests on the courts as they can determine if an employee’s 
resignation was voluntary resignation or constructive dismissal. To determine constructive 
dismissal in Nigeria, the courts have to look for the cause of the resignation to determine if it was 
constructive dismissal. So the conduct of the employer and the reaction of the employee 
determine if it is constructive dismissal. However, for constructive dismissal to occur the 
employer’s behaviour must be so wrong that it constitutes a breach of contract. If the conduct of 
the employer was unreasonable the employee cannot claim constructive dismissal; Unreasonable 
conduct differs from wrong conduct in that it does not affect the root of the contract. 
Omehia (2011) observes that the employee cannot walk out of an employment without 
letting the employer know that he/she is resigning because of the employer’s conduct. He says 
that unless the resignation is made known to the employer the employee remains in the 
employer’s employment. In Nigeria the employee would have to link his/her resignation to the 
employer’s wrong conduct or constructive dismissal cannot apply; whereas, in Canada 
constructive dismissal occurs when an employee is demoted or transferred, or the employment 
conditions that changed in a way that makes the employee quit (Yates, 2013). 
41 
 
Reasonable notice. The Nigerian Labor Act of 1971 states that the method of 
terminating an employment contract is by ‘delivery of written notice of termination’ to the 
opposite party. When the notice is served the contract automatically ends at the expiration of the 
notice period. The employer can elect to pay compensation in lieu of notice. However, in 
Canada, an employer can dismiss an employee by choosing either to give the employee 
reasonable notice of the date of termination and require that he work out the notice period, or the 
employer may require the employee to leave immediately, thus rendering the employer liable for 
damages equal to the employee’s remuneration and benefits for the reasonable notice (Harris, 
2005). If the employer chooses to pay the employee the sum that is equal to what she/he would 
have earned during the reasonable notice period including wages and benefits then the employee 
can leave the service of the employer (Filsinger, 2011). England (2008) believes that a contract 
of employment does not come to an end automatically especially if the employer gives the 
employee due notice as stipulated in the employment contract. The length of statutory notice of 
termination to which an employee is entitled depends on the period of continuous employment 
with the employer (England, 2008). The reasonable notice test was coined by McRuer C.J. in 
Bardal v. The Globe & Mail Ltd., 1960 court decision quoted below: 
There is no laid down rule as to what is reasonable notice in particular classes of cases. 
The reasonableness of the notice must be decided with reference to each particular case, 
having regard to the character of the employment, the length of service of the servant, the 
age of the servant and the availability of similar employment, having regard to the 
experience, training and qualifications of the servant.(McRuer C.J. in Bardal v. The 
Globe & Mail Ltd., 1960) 
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These case highlighted factors that determine reasonable notice in Canada and these are: 
The employee’s age, position, length of service, level of compensation and availability of similar 
employment. Nwazuoke (2001) says that when an employer presents a notice of dismissal or 
termination to an employee the employer need not prove the reason stated in the notice. He said 
the employer’s only obligation is to prove that the termination was in compliance with the terms 
of the contract. The reason for this is the Nigerian law and old common law principle where a 
master can terminate the employment contract with his servant at any time and for any reason in 
accordance with the terms in the employment contract; whereas, in Canada the issue of 
reasonable notice must meet the required statutory requirement and, after meeting those 
requirements, the employer must assess what constitutes reasonable notice under the common 
law (Filsinger, 2011). Ajogwu (2007) points out that “there can be no responsibility for breach of 
contract for doing what one is entitled to do simply because of ill motive and is regarded as a 
moral issue under the common law. The law in this respect will not concern itself with moral 
issues. It is submitted that the justification for the availability to the employer of the right to 
terminate the employment contract with due notice regardless of motive would be acceptable if 
only for the sanctity of the contract.”  
The Nigerian Labor Act (1971) stipulates that any party to the employment contract can 
choose to end the contract. If there was no stipulation in the contract for notice then the employer 
is not obligated to provide notice before termination. Hence if the contract specifies an indefinite 
duration of employment the reasonable notice must be provided, but if it is a fixed term contract 
then there is no need for a notice because the terms are fixed. Ajogwu (2007) reiterates that the 
contract, however, must be stated clearly and not ambiguous.  
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The Nigerian Labor Act (1971) gives no protection to the employee beyond the common 
law and the Labor Act restates the common law’s position on the matter of the employment 
contract. The Labor Act (1971) further states that where the employee is absent from work 
during the notice period the employee’s payment status is reduced regardless of the reason for 
the employee’s absence. In a situation where there is no provision of notice in the employment 
contract then the courts will determine what length of notice is reasonable depending on the 
length of service of the employee (Ajogwu, 2007). Omehia (2011) states that the employment 
contract should contain terms on how the employment can end but if, the terms are not in the 
agreement, then the common law will be used to determine the outcome of the case. In Canada, 
under common law an employer must give reasonable notice to his employee except when there 
is just cause for termination (Yates, 2013). In Canada length of service determines the length of 
the notice period. However, if there are higher standards, either in the statutes or common law, 
then those standards prevail. 
Pay-in-lieu of notice. In Canada, the employer can terminate the contract of employment 
at any time by giving the worker wages in lieu of the contractual notice period, but this situation 
usually occurs in breach of the employment contract by the employer’s failure to provide actual 
notice of termination (England, 2008). The general rule of bringing the contract of employment 
to an end in Nigeria is payment of one month’s salary in lieu of notice. The Nigerian Labor Act 
provides for this in section 11(6): 
“Nothing in this section shall prevent either party to a contract from waiving his rights to 
notice on any occasion from accepting a payment in lieu of notice.”  
Section 11(7) states that: 
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“All wages payable in money shall be paid on or before the expiration of the period of 
notice. The wages must be paid on or before the expiration of the period of notice or the 
employment is deemed to subsist and extra months delay will attract monthly salary until 
fully paid.  Only net salary is payable payment in lieu of notice does not include 
allowances.”  
Omehia (2011) says if an employee was paid his salary in lieu of notice of termination, 
and he accepts this payment, then he cannot claim any notice period. In a case of unlawful 
termination, in Nigeria the courts award as damages the salary for the period that the employee 
would have been paid in lieu of him or her getting proper notice of termination. So for wrongful 
dismissal without notice, damages awarded will be the salary the injured party would have 
earned had he or she continued working until the contract was lawfully terminated. Omehia 
(2011) says in Nigeria payment in lieu of notice can be regarded as either damages or 
compensation paid to the employee. 
Duty to mitigate. The employee must take reasonable steps in obtaining similar service 
elsewhere and to accept such labour if available (Harris 2005). Employees owe the duty to 
him/herself, rather than to the employer. The employee is obligated, within a reasonable period 
of time after his/her dismissal to treat unilateral changes to employment duties as constructive 
dismissal, and to make efforts to become financially self- sufficient. Atilola (2014) says that it is 
baseless to claim damages for unearned income because the employee is expected to mitigate his 
or her losses. Mitigation of damages in Nigeria takes the form of the person seeking another job; 
the damage incurred will be the salaries or income they would have received in similar jobs. 
Omehia (2011) says an employee is expected to minimize the pains of his loss by finding another 
source of employment. Yates (2010) says that the victim of the loss must take steps to minimize 
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the loss; otherwise, damages awarded will be reduced in proportion to of what should have been 
lost if there had been proper mitigation. 
Canadian law concerning mitigation is similar to that of Nigeria in that an employee has 
to seek for alternative employment or take the alternative position in the company except if the 
work environment is not conducive for to the employee (Yates 2013; Filsinger, 2011). However, 
an employer who alleges that the employee failed to mitigate his/her loss bears the onus of proof 
to prove that there were comparable jobs available during the notice period and that the 
employee made no effort to obtain a suitable job (Filsinger, 2011). 
The issue of mitigation is difficult in Nigeria, because of the low employment rate and 
this has led to a situation whereby most employees remain in one job until they retire 
(Animashaun & Shabi, 2009). Nigerian law does not acknowledge claims for bad faith, 
physiological trauma or similar allegations when considering an award as damages for breach of 
any employment contract (Animashaun, 2008). This is because the injured party is expected to 
mitigate whatever loss he or she may have suffered by getting another job. Atilola (2014) adds 
that wrongfully dismissed employees cannot sue for damages for loss of reputation and injured 
feelings because of a long-established House of Lord’s decision in Addis v Gramaphone Co. Ltd 
(1909)3; the precedent in this case forms the basis by which damages are applied in Nigeria. 
Onus of proof. In Nigeria, the onus of proof rests on the employee to prove that the 
employer did not comply with the terms of the employment contract; on the other hand, the 
employer has the onus of proof to show his reasons for dismissing the employee (Adofikwu, 
2014). Filsinger (2011, p. 368) says that in Canada, “the onus of proof is on the employer to 
show, on a balance of probability that the employee breached an employment contract in a 
fundamental way”. On the issue of mitigation, the onus of proof rests on the defendant to prove 
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failure to mitigate damages on the part of the plaintiff, and the defendant bears the onus to 
establish that if the employee had made further or better effort towards the goal of re-
employment he/she would have had a reasonable chance of success, thereby lessening the 
employer’s liability. In Canada, if a case of wrongful termination comes before the courts, the 
employer has the burden of proof to support the reason for the termination. In Canada there is 
dismissal with cause or without cause and the employer has the onus of proof when they declare 
just cause for termination (Filsinger, 2011). In a termination for just cause the employer has to 
prove on a balance of probability that the employee breached the employment contract in a 
fundamental way. The courts in Canada have rejected the claim for near cause to terminate an 
employee because just cause is an all or nothing proposition (Filsinger, 2011).  This is different 
situation than in Nigeria in that the employee who claims wrongful termination has the burden of 
proof. 
It has been established above that in Nigeria the employer is not obligated to state the 
reasons for terminating an employment contract but, if the employer gives a reason, then the 
burden of proof rest on the employer to prove that reason. Omehia (2011) points out that if an 
employee was terminated without notice but the reason for termination was not stated the burden 
of proof rests on the employee to show that he or she was not given adequate notice. He or she 
must prove that he/she was an employee and the terms of the contract must be presented and 
evidence must show that the employer breached the terms of contract (Odeku, 2012). 
Human resource managers and labor law practitioners in Nigeria often do not state the 
reason for terminating in order to avoid the shifting the burden of proof back to the employer.  
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Chapter Three: Research Methodology 
In Chapter two key concepts from common law were discussed that was applied in the 
analysis of patterns in wrongful dismissal cases from Nigeria and Canada.  The results of these 
analyses are presented in Chapter Four.  In this chapter, the methodology for this thesis is 
described.  This thesis undertakes a content analysis to systematically analyze judicial opinions 
(Hall & Wright, 2008) related to wrongful dismissal in Nigeria and Canada where the content 
analysis is organized around the common law concepts discussed in Chapter Two. This study 
does not take a lawyer’s perspective when the judicial opinions from Nigeria and Canada are 
analyzed; rather, a social science perspective is taken that focuses on the outcome of the cases 
and their subject matter.  The methodology of this study is to identify the outcomes of judicial 
decisions on wrongful dismissal and the common law concepts employed by judges in making 
their decisions.  No attempt is made here to interpret law.  Rather the goal of this thesis is to 
address the three research questions presented in Chapter 1: (1) What are the outcomes of 
judicial decisions compared between Nigeria and Canada that attest to judges’ perceptions of the 
validity of the employment contract between employer and employee?; (2) Especially in light of 
the answer to Research Question (1), what means and measures might be taken by HR managers 
in both countries to improve worker rights in relation to termination and dismissal?; and (3) In 
the historical context, could the different colonial experiences of Nigerian and Canada be 
responsible for different outcomes in wrongful dismissal decisions between the two countries?                                  
Sample of Court Cases Analyzed In This Study 
This thesis has chosen to start analyzing wrongful dismissal decisions beginning in the 
1960’s in both Nigeria and Canada. The rationale for selecting this time period for the decisions 
to be included in this study is that the 1960’s was the starting point for Nigeria’s self- 
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government and democratization; Nigeria became independent from Britain in 1960 and became 
a Republic in 1963.  On the other hand, Canadian independence from Britain has been slowly 
realized through many events since the passage of the British North America Act by the 
parliaments of Great Britain and Canada in 1867.  In fact, Canada is in part a constitutional 
monarchy with executive authority, at least in principle, vested in the Queen and so has not 
become completely independent of Britain in the political sense. All historical factors 
considered, it is reasonable to start the comparative analysis of wrongful dismissal decisions in 
the decade of the 1960s carrying it through to the 2010s.  Beginning in the 1960’s allows a 
review of wrongful dismissals over five and a half decades which should provide a meaningful 
and relevant sampling of judicial decisions over the time period where both Nigeria and Canada 
can be considered post-colonial states. 
Sixty cases in all were selected for content analysis; thirty for each country.  Criteria were 
set to identify wrongful dismissal decisions from both countries that best fit the goals of this 
study: (a) the court cases analyzed must be between the year 1960 to present day; (b) the 
respondent must be an employer and the plaintiff an employee (decisions were excluded where 
for example an employee filed a complainant against their union); (c) the decision must involve a 
compliant of wrongful dismissal by an employee; (d) the decision must be communicated in 
writing; (e) the decision must include legal guiding principles governing the employment 
relationship that are discussed in Chapter Two of this thesis ; (f) the decision should cite statues 
and precedents in either Nigeria or Canada; and (g) the written decision must be publically 
available in libraries or on-line.  
The cases contained a demographic that comprises of both men and women. All the 
individuals in the case were employed at one time or another by the employers. At the start of the 
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case proceedings, they were not working for the said employer. I had considerable difficulty 
finding cases from Nigeria due to the fact that most of the cases are not released to the public 
despite exhaustive efforts on the part of the researcher to contact legal authorities in Nigeria and 
access written legal decisions on wrongful dismissal from Nigerian universities. As a result, the 
sample of cases from Nigeria were probably somewhat smaller than the wrongful dismissal 
decisions rendered in that country which include a number that are not available to the 
researcher.  In the end result, only 30 Nigerian cases could be found that met the criteria set for 
inclusion in this study.  To provide basis for comparison, an equal number of wrongful dismissal 
decisions (30) that met the selection criteria were obtained from Canadian sources.  The sample 
selection for this thesis is therefore not exhaustive of all wrongful dismissal decisions rendered in 
Nigeria and Canada but rather represents what is reasonably feasible given the information 
available to the researcher.   
Data Analysis Procedure 
The sixty written legal decision analyzed in this study were compiled and summarized 
one decision at time in the tabular format shown below. In order to compare all the judges’ 
decisions in Nigeria and Canada, this thesis placed the summaries of all decisions in a tabular 
format for easier analysis of outcomes in the wrongful dismissal cases. Vessey (1991) says that 
tabular representation is a good way to present data because researchers will keep producing 
conflicting results unless some arrangement of tasks is developed and used in representing the 
results in an easy to read format.  
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Table showing a compilation of entries required from the wrongful dismissal cases. 
Country:                File no:  
Case 
citation  
Initial decision Appeal decision 
Human 
rights/ 
wrongful 
dismissal 
court case 
  
Burden of 
proof 
  
Legal 
driving 
principle 
  
Court 
findings 
and 
decisions 
  
Decision 
awarded to 
  
 
Both initial and appeal decisions are examined in this research.  The entries in the left-
hand column are labelled as follows: 
Human rights/ wrongful dismissal court case – this is a detailed description of 
the cases identifying if the case was that of wrongful dismissal or if the case contains 
elements of human rights infringements. This section provides the basis for which the 
cases were chosen.  
Burden of proof – states whether the employer or the employer has the burden of 
proof in the decision  
Legal driving principle – Lists the concepts from Chapter Two that are most 
relevant to the decision 
51 
 
Court findings and decisions – contains the results or judgements of the court 
based on the evidence presented.  
Decision awarded to – states whether the decision was for the employer or 
employee. 
The Rationale for Using Case Studies of Written Judicial Decisions on Allegations of 
Wrongful Dismissal 
This thesis uses a case study approach to research rather than relying on quantitative 
methods that are more customary in business-related and HRM research although business and 
economics researchers have used case studies to examine income inequality, and economic and 
commercial variation across countries (Atkinson & Brandolini, 2001).  Case studies are used in 
this research as necessary tools for comparing and analyzing information and are widely 
accepted as an essential tool for conducting and applying basic social science research 
methodology (Cavaye, 1996; McCutcheon & Meredith, 1993).  Case studies are also in principle 
comparable across countries; especially in fields where official statistics are less advanced as in 
the case of Nigeria (Atkinson & Brandolini, 2001). Flyvbjerg (2006) argues that a scientific 
discipline without a number of thoroughly executed case studies are systematic production 
without exemplars, and a direction without exemplars is ineffective. According to Yin (2003) a 
case study design should be applied when: (1) the aim of the study is to answer “how” and 
“why” questions; (2) the behaviour of those connected to the study cannot be controlled; (3) the 
researcher wants to understand contextual environments because they believe them to be relevant 
to the case under study; and (4) the boundaries are not clear between the event and context.  All 
of these four conditions apply to this thesis. 
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This research used the case study approach for the purpose of highlighting relevant legal 
issues as they affect HR with the goal of strengthening HRM practice by reviewing the practical 
exemplars from the cases used (Flyvbjerg, 2006).  The qualitative case study technique used in 
this research provides tools for this thesis to investigate complex circumstances within the 
context of judge’s decisions by using data sources from the court cases. This method ensured that 
the research was not explored through one lens, but rather by different lenses which allowed for 
multiple facets of the thesis to be revealed and understood (Yin, 2003).  
Baxter and Jack (2008) identified two key approaches that guide case study methodology; 
one developed by Robert Stake (1995) and second by Robert Yin (2003, 2013). Stake (1995) and 
Yin (2003) both believe that constructivist paradigm is the best approach on which to base a case 
study. This model “recognizes the importance of the subjective creation of meaning, but doesn’t 
reject outright some notion of objectivity. Pluralism, not relativism, is stressed with a focus on 
bringing out the dynamic tension between subject and object” (Miller & Crabtree, 1999, p.10). 
Constructivism is a theory of understanding the world through our experiences and was built 
upon the premise of a social construction of reality (Stake, 1995). With this in mind, 
constructivism enabled the researcher use information from the court cases to present a real issue 
facing HR in Nigeria with a view of influencing the perspective of the readers in this research. 
To have a clear view on the direction of this study one will need to determine what the 
case will be and what it will not be. One of the pitfalls associated with case study is the tendency 
for the researcher to attempt to answer a question that is too broad or a topic that has too many 
objectives for this study. To avoid these several authors, including Yin (2003) and Stake (1995), 
have suggested that placing boundaries on a case study can prevent implosion from occurring. 
Suggestions on how a case study can be bonded together include: (1) by time and location 
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(Creswell, 1998); (2) time and activity (Stake 1995); and (3) by definition and context (Miles & 
Huberman, 1994). Case binding will ensure that this study remains reasonable and achievable in 
scope. In conclusion, the qualitative research in this study is more than just conducting research 
on a single individual or situation. It provides answers “how” and “why” while taking into 
consideration how a circumstance is shaped by the context within which it is situated. For these 
reasons, the researcher chose the QERO methodology using archival court cases to assess the 
judgements textually in order to answer the three research questions posed earlier in this thesis. 
Common law has the ability to grow and change with the times, therefore, this QERO 
textual analysis has two fundamental goals that drove the collection of data and the subsequent 
data analysis: (1) To develop a base of knowledge about the influence and adaptability of 
common law practices on the employment environment of both countries; and (2) to draw 
implications for HRM policies and practices in Nigeria and Canada.  
Qualitative Data Analysis Strategy Used in This Study 
After preparation of the decision summaries described above, the qualitative exploratory 
research orientation (QERO) (Yin, 2003; Yin Wong & Merrilees, 2005) was used to search, 
examine and highlight patterns in judge’s decisions and their significance on HR practices and 
procedure. The exploratory method used will generate more questions and aid to bring HR issues 
to the forefront by identifying problems in the Nigerian and Canada workplace. This thesis can 
then nudge HR practitioners in the right direction to examine their policies and procedures by 
highlighting HR practices in the work place that are harmful to employees. This methodology 
will provide an avenue for the researcher to experiment with the complex issues in the thesis and 
give room for further study. Eisner (1991) believes that the purpose of qualitative study is to 
“expand perception and enlarge understanding” (p.114). By researching these wrongful dismissal 
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decisions, the author hopes to gain a deeper understanding of how justice in both countries 
evolved in the post-colonial period.  
This study is leaning towards making the QERO methodology a generative exploratory 
case study using textual analysis (Frey; Botan & Kreps, 1999). The term “exploratory” is mostly 
applied to a research methodology conducted for a problem that has not yet been clearly defined 
(Lotzkar & Bottorff, 2001). Exploratory analysis is used before one knows enough to derive an 
explanatory relationship from a conceptual distinction or to even hypothesize an explanatory 
relationship. Therefore, exploratory research is an initial investigation into a hypothetical or 
theoretical idea (Yin, 2003) where a researcher has an idea, or has observed something and seeks 
to understand more about it.  
The textual analysis used in this thesis will aid the researcher to communicate findings in 
the cases by describing content, structure and functions of messages contained in the judge’s 
decisions (Frey; Botan & Kreps, 1999). Stern (1996) describes textual analysis in three steps 1) 
identifying textual elements; 2) constructing meaning; and 3) deconstructing the meaning/ 
assumptions. By using textual analysis in this thesis, the idea is to discover meaning in words 
and tones of the judge’s decisions in the observed cases and also seek to examine the 
implications of such meaning to HR policies and practices. Loughran & Mcdonald (2011) 
affirms this by stating that a growing number of researchers use textual analysis to examine the 
tone and sentiment of corporate reports, press releases and newspaper articles as they affect the 
business world. According to Loughran & Mcdonald (2011) negative word classification has 
been useful in measuring tone, as reflected in this thesis by significant correlation with outcomes 
in the judge’s decisions in relation to HR. 
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Chapter Four: Results 
For the sake of brevity, the detailed summaries of the sixty wrongful dismissal decision 
analyzed in this study are presented in Appendix C.  The data analysis is presented below in a 
table for easy understanding. There are two cases on each table as seen in (Appendix C).   
In the wrongful dismissal decisions analyzed, the number of employees in Canada who 
succeeded in winning the lawsuit against their former employers outnumbered that of Nigeria by 
2:1 of the employees who followed the court process to completion, the vast majority in Nigeria 
were from the public service sector, while in Canada, most were from the private sector.  
Nineteen (19) of the cases in Nigeria were from the public service sector and 11 were from the 
private sector; while in Canada, only 3 cases were from the public service sector and 27 were 
from the private sector.  
Outcomes of wrongful dismissal decisions from Nigeria’s public service and private 
companies. 
Public service. There were nineteen public service cases in Nigeria; of the nineteen, five 
were initially won by the employer but on appeal, five decisions went to the employee. 
Conversely, four of the nineteen cases were initially won by the employee but were granted to 
the employer on appeal. In the same analysis six of the nineteen cases were initially won by the 
employer at trial and all six were awarded to the same employers on appeal. Another four 
decisions were initially won by the employees at trial and on appeal these the outcomes of these 
four cases remained unchanged, being awarded back to the same employees. In total, then, 
eleven of the wrongful dismissal decisions went to the employer and eight to the employee at 
trial, but on appeal nine of the public service cases were won by the employees and ten of the 
cases where won by the employers. The overall pattern of outcomes of wrongful dismissal 
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decisions shows for private companies in Nigeria shows that judges decided in favour of the 
employer about as frequently as they did for employees.    
 Private companies. Eleven of the wrongful dismissal decisions in Nigeria involved 
private companies. Across the eleven cases none of the cases were won by the employer at trial; 
five cases were won by the employee at trial but on appeal all five cases were awarded to the 
employer. Employers won two of the cases at trial and these decisions were supported on appeal; 
the employee won four of these wrongful dismissal cases at trial and all of these decisions were 
supported on appeal.  So in total two of the wrongful dismissal cases were won by the employer 
at trial and nine by the employee at trial, but after appeal four of the private company cases were 
won by the employees and seven were won by the employers. The overall outcomes of the 
wrongful dismissal judgments in Nigeria’s private companies favoured the employer to a 
somewhat greater extent than the outcomes of wrongful dismissal judgments in the public sector.    
Results from Canada’s private and public service court decisions. 
Public service. There were only three public service decisions analyzed from Canada.  
Across these three cases one case was won by the employee at trial but on appeal the decision 
went to the employer. Two cases were won by the employee at trail and both of these decisions 
were supported on appeal. 
Private companies. Most of the Canadian cases analyzed (27) were from the private 
sector. In the private sector five wrongful dismissal decisions were initially in favour of the 
employer at trial but on appeal the employees won these cases.  Another five of the twenty-seven 
judgements were won initially by the employee but on appeal the judgements were made in 
favour of the employer. The employer won one judgement at trial and at appeal the employer 
prevailed again; the employee won six judgements at trial and also on appeal. Ten of the 27 
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wrongful dismissal judgements were won by the employee and no file was filed by either party.  
In total, the overall pattern of outcomes for wrongful dismissal judgments in Canadian private 
companies definitely favours the employee over the employer. .  
Results of Comparative Analysis between Nigeria and Canada 
The outcomes of wrongful dismissal judgments reported in the previous section shows 
that employees in Canada are considerably more likely to prevail at trial and appeal than 
employees in Nigeria.  There were also differences found between the two countries in the 
arguments and legal principles invoked in wrongful dismissal decisions. These more detailed 
findings, which are presented in this subsection of the results, are suggestive of employment 
practices that HR managers might implement to better protect worker rights and interests. 
Several important differences between Nigeria and Canada emerged from the more detailed 
content analysis of wrongful dismissal judgments.  These differences are now summarized under 
separate sections and the human resources/human relations implications for each are briefly 
presented.  Extracts (quotations) are given from written wrongful dismissal judgement to 
illustrate the logic and rationale given by judges to support their wrongful dismissal judgments in 
Nigeria and Canada.       
Difference 1 Between Nigeria and Canada in Wrongful Dismissal Judgments:  The 
number of the wrongful dismissal cases that allege defamation, dishonest conduct, or gross 
misconduct on behalf of the employee, or where progressive discipline has been engaged, are 
considerably higher in Nigeria than in Canada. In Nigeria the employer usually won these cases, 
especially if the employee’s employment contract falls under master and servant law.   The trial 
judge from Nigeria in case 2 (Mike Eze v. Spring bank ltd., [1998] SC.69, 1998) stated in the 
written judgment that  
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I have no difficulty in holding that the principle established by the cases relied on by the 
plaintiff (employee) does not apply to the instant case. All the plaintiffs (employees) 
involved in each of those cases were public servants whose employment was governed by 
statutes or the civil service regulations which make it inappropriate for the bodies 
empowered by law to discipline them… it is now well recognised that there are 
employments with special status or statutory flavour; but outside those employments are 
others which under agreement or common law come within mere master and servant 
relationship. An employer is entitled in such employments to dismiss an employee… it 
cannot now be disputed that in a mere master and servant relationship, the servant may 
obviously be dismissed for dishonesty or misconduct… the master does not have to 
report the matter to the police let alone wait for prosecution to be done. He does not even 
have to reach a decision on the alleged crime; once he is satisfied that the servant has 
done something which is incompatible with the faithful discharge of his duty the master 
may dismiss the servant.  
The question of the master-servant relationship is invoked in another excerpt from case 2 
from Nigeria (Mike Eze v. Spring- bank ltd., [1998] SC.69, 1998):  
…the first issue is whether or not the court below was right in holding that it is the 
determination of whether the contract of employment sued on by the appellant was one of 
mere master and servant, or one protected by statute that will resolve the issue of fair 
hearing necessitating trial before dismissal. 
In Canada, on the other hand, the employee usually won if the employer could not prove that the 
behaviour was serious enough to justify dismissal. An excerpt from the trial judge decision on 
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dishonesty and misconduct from Canada case 1 (McKinley v. BC Tel, [2001] 2 S.C.R. 161, 2001 
SCC 38 (CanLII)) states  
Whether  an  employer  is  justified  in  dismissing  an  employee  on  the  grounds  of  
dishonesty   is   a   question   that   requires   an   assessment   of   the   context   of   the   
alleged misconduct… In  accordance  with  this  test,  a  trial  judge  must  instruct  the  
jury  to  determine: (1) whether the evidence established the employee’s deceitful 
conduct on a balance of  probabilities;  and  (2)  if  so,  whether  the  nature  and  degree  
of  the  dishonesty  warranted  dismissal.  
In Canada, it is expected that the employer’s response in relation to dishonesty should be 
proportional to conduct, taking into account the nature and seriousness, the context of the 
situation, length of service, work history and other relevant information, while in Nigeria 
employers are not held to this standard, at least in the wrongful dismissal judgments reviewed for 
this study.    
Employers would generally agree that dishonesty is an act of misconduct that undermines 
trust in the employment relationship. In Nigeria the issue of employee dishonesty, when 
considered by the judges in the decisions analysed here, was an all or none proposition: If there 
was evidence of dishonesty then the judge decided against the former employees in a wrongful 
dismissal. In Nigeria it appears to be easier to terminate the employee on grounds of employer 
allegations of misconduct, whether proven or not. In the Nigerian cases analysed here the 
employer always won these judgements as in case 2 (Mike Eze v. Spring- bank ltd., [1998] 
SC.69, 1998). In Canada the employer was required to demonstrate due diligence in order to 
prove that the questionable behaviour merited dismissal. In sum then judges in Canada used a 
more nuanced approach to allegations of employee dishonesty than those in Nigeria. 
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Human resource management is becoming a global profession whereby HRM 
practitioners in all countries must attend to ethical, legal and professional aspects of their work in 
addition to technical issues. To properly establish a proper basis for dismissal, due diligence 
must be carried out by the human resource professionals in performance appraisal and 
termination practices. Although Nigerian human resource professionals may have greater latitude 
from legal authorities in establishing dishonesty as a reason for dismissal, ethical considerations 
require that greater due diligence is needed in Nigeria beyond that required by judges. 
Difference 2 Between Nigeria and Canada in Wrongful Dismissal Judgements: The 
number of cases where the employee alleges bad faith dismissal, contract breach, or lack of 
procedural fairness resulting in wrongful dismissal is considerably higher in Nigeria than in 
Canada. In Nigeria, the employer usually prevails in these cases where it is assumed that the 
employee was heard and therefore the process was fair regardless of the procedure followed to 
terminate the employee. Two excerpts will be presented to buttress this point, one covered by 
statutory flavor and one governed by the master and servant relationship. In case 16 (Taiwo 
Oloruntoba-Oju (Dr)., & others v. University of Ilorin., The governing Council of University of 
Ilorin and Supreme Court of Nigeria.SC.75/2007) from Nigeria (statutory flavour) the trial judge 
said  
When an office or employment has a statutory flavour in the sense that its conditions of 
service are provided for by the statute or regulations made there under any person in that 
office or employment enjoys a special status over and above the ordinary master and 
servant relationship. In the matter of discipline of such an employee, the procedure laid 
down by such statute must be fully complied with. If not, any decision affecting the right 
or reputation or tenure of office of that employee will be declared null and void. 
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This statement is consistent with the outcome analysis in the previous section of this thesis where 
it was shown that Nigerian employees tend to prevail more frequently in decisions involving 
employers in the public sector than those involving employers in the private sector.   
In case 4 (Samuel Niyi Abereola & Anor v. Mr. Aliu Toye & Ors [2011]) from Nigeria 
(master and servant) the trial judge said that  
[t]he law is that in a master/servant employment relationship such as it was 
between the 3rd respondent and the 1st appellant; the former had the power to 
dismiss the latter at any time with either good or bad or no reason at all!.  
Furthermore Justice Karibi-Whyte said thus:  
It is a well-established principle of the common law and of Nigerian law that ordinarily a 
master is entitled to dismiss his servant from his employment for good or for bad reasons 
or for no reason at all.  
Again, it is clear that in Nigeria employees in the private sector do not fare well in wrongful 
dismissal judgments.  
In Canada, the situation is quite different: The employee prevailed in most of the 
judgements reviewed here. Employers in Canada must give the employee opportunity to respond 
to the employer’s reasons and rationale for dismissal before they make any decision to terminate. 
It was observed in the Canadian cases in Canada that the judges expected the employer to 
consider extenuating circumstances around the employee’s dismissal before determining a fair 
disciplinary response. In case 10 (Dunsmuir v. New Brunswick, [2008] 1 S.C.R. 190, 2008 SCC 
9) from Canada (where a public servant felt that his termination was without notice, due process 
or procedural fairness on judicial review) the judge applied the correctness/ 
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reasonableness/unreasonableness standard in making the judgment. This required duty of care on 
the part of the Canadian employers was not found nor required by Nigerian judges.  
In many of these Nigerian judgements the judge did not hold the employer to account for 
proper human resource practices. In case 5 (Sule Obaje v. Nigeria Airspace Management Agency 
[2013] LPELR-19958) from Nigeria the trial judge said that  
[a]n employer has the right to discipline its staff/employee. An employer can also 
terminate the contract of employment with his employee at any time and for any reason 
or for no reason at all provided the terms of contract of service between them are 
complied with… A court cannot impose or foist an employee on an unwilling employer.   
Conversely, in Canadian decisions the employer was required by the judge to show that there 
were proper human resources policies and procedures in place to support any dismissal action. In 
case 11 (Khan v. All-Can Express Ltd., 2014 BCSC 1429) from Canada the trial judge stated that 
 Generally, the nature of so called “master-servant” relationships tends to be classified as 
either an independent contractor or employer-employee. The law treats these different 
categories in quite different ways, ways that are important to the litigation at hand.  
Legal issues aside, human resource professionals in both countries should investigate 
allegations of unfairness or bias in dismissal made by the employee in good faith and the results 
of this investigation should remain confidential. If the allegation is substantiated then the human 
resource professional must ensure that discipline of the employee (up to and including dismissal) 
is in proportion to the severity of the employee’s misconduct. Also performance reviews should 
be carefully conducted and documented, accurate performance feedback should be given to 
employees, and the employee should be given sufficient opportunity to improve their work 
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performance before the employer moves to dismissal. Human resources policies related to 
termination and dismissal must be strong and clear in both countries. 
Difference 3 Between Nigeria and Canada in Wrongful Dismissal Judgements: A 
number of wrongful dismissal decisions in Canada required the employee to mitigate his/her 
losses after a dismissal action on the part of the employer; only a few of the Nigerian decisions 
required the employee to mitigate their losses. In one Canadian decision an employee was 
expected to mitigate his losses by working for another employer. In case 3 (Evans v. Teamsters 
Local Union No. 31, [2008] 1 S.C.R. 661, 2008 SCC 20) from Canada the trial judge found that 
the employee was wrongfully dismissed and said that  
He also found that the union had not shown that employee had failed to mitigate his 
damages.  
However on appeal the judge said that  
“…the employee had not acted reasonably with respect to the job offer made to him by 
the union, and that this constituted a failure to mitigate his damages”.  
In another Canadian decision (Brown v. Pronghorn Controls Ltd., 2011 ABCA 328) case 18 the 
judge found that the employee refused to mitigate the loss after termination and therefore cannot 
allege wrongful dismissal. Canadian decisions required former employees alleging wrongful 
dismissal to mitigate their losses if the salary offered in the new position is the same as in the 
former position, if working conditions are not demeaning in the new job or substantially different 
from the previous job, or if working relationships are not damaged.  
In the Nigerian cases it was observed that judges sometimes expect the employee to find 
another employment despite the economic situation in Nigeria. In case 11 (Taxaco Nigeria PLC 
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v. Alfred G. Adegbile Kehinde. Nigeria Court of Appeal, CA/IL/92/99) from Nigeria the trial 
judge said  
It is settled that a Plaintiff is under duty to mitigate his damages and any neglect by him 
in this respect is a bar to a claim… in the circumstances of each case and the burden is on 
the defendant to show that the Plaintiff failed to mitigate his loss. 
In Canada, employees are asked by judges to mitigate their losses in a situation of 
relatively low employment and so it is quite feasible that the employee could find commensurate 
job duties and conditions elsewhere. In Nigeria, unemployment rates are relatively high and an 
employee is considerably less likely to get a commensurate job elsewhere.  
Especially in Nigeria, given its very competitive labour market, human resource 
management professionals should provide outplacement services and counseling, as well as 
career development to better prepare the employees for job mobility and occupational 
transferability. 
Difference 4 Between Nigeria and Canada in Wrongful Dismissal Judgments: There 
were judgements in both countries granting the employer the right to immediate termination 
(summary dismissal). In Canada the employer might prevail if there was indisputable evidence to 
show that the event was serious enough to justify this summary dismissal or immediate 
termination action. This standard that the employer must meet to justify summary dismissal is 
quite high in Canada. In case 19 (Davidson v. Tahtsa Timber Ltd.,2010 BCCA 528) from 
Canada the employee was summarily dismissed and the trial judge  
Found that the employee’s lie did not rise to the level of undermining the integrity of the 
employment relationship therefore the employee was entitled to reasonable notice of his 
dismissal.  
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In Nigeria, the wrongful dismissal judgement for or against the employer largely depended on 
whether the action was covered under statutory flavour. In Nigeria, summary dismissal can be 
instant, and with neither notice nor a reason for termination. In case 8 (Samson Babatunde 
Olarewaju V. Afribank Nigeria Plc [1996] S.C.109/96) from Nigeria the trial judge said  
In  a  master  and  servant  class  of  employment,  the  master  is  under  no  obligation  to  
give reasons  for  terminating  the  appointment  of  his  servant.  The  master  can  
terminate  the contract  with  his  servant  at  any  time  and  for  any  reason  or  for  no  
reason.  In the instant case, no reason was given for the dismissal of the appellant.  
The trial judge further said that  
It is not necessary, nor is it a requirement under section 33 of the 1979 Constitution, that 
before  an  employer  summarily  dismisses  his  employee  from  his  services  under  the 
common  law,  the  employee  must  be  tried  before  a  court  of  law  where  the  
accusation against   the   employee   is   for   gross   misconduct   involving   dishonesty.  
In Nigeria, it does not matter whether the misconduct was in error or occurred for the first time, 
irrespective of length of service. It is apparent that rights of Nigerian workers in this respect are 
abridged as compared to rights of Canadian workers. 
In Nigeria, employers assume virtually any questionable conduct is grounds for summary 
dismissal; whereas, in Canada because courts have applied a contextual approach to test whether 
the conduct was serious enough to warrant dismissal. However, the situation in Nigeria differs 
for those employees who work in the private or public sectors. Jobs in the private sector offer no 
protection for employees who are summarily dismissed; in jobs protected by statutes in the 
public sector the employee cannot be summarily dismissed (workers there enjoy protection by 
statute). In the reviewed cases from Nigeria judges apply master and servant law in the private 
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sector but not in the public sector if the employee is protected by statute. This type of difference 
between the public and private sectors was not apparent in the Canadian cases reviewed. 
In Canada if a single act of dishonest conduct is seen as an error of judgement rather than 
an untrustworthy character, the courts will probably find the summary dismissal to be unjustified 
and would rather have progressive discipline applied against the employee than to terminate him 
or her (Filsinger, 2011). In Nigeria, the result of any dishonest conduct can be summary 
dismissal without any access to appeal or progressive discipline. To best protect workers’ rights, 
human resources professionals should develop and implement consistent and defensible policies, 
procedures and due process on the basis of the evidence of the specific case (e.g., harassment, 
theft)  to justify any summary dismissal or immediate termination. In Nigeria, human resources 
professionals should devote attention to better understand the behaviours that should (or should 
not) result in employee dismissal. Summary dismissal should only be justifiable on restrictive 
grounds such as criminal acts carried out in the workplace.  
Difference 5 Between Nigeria and Canada in Wrongful Dismissal Judgments: 
Judgments in some Canadian cases invoked human rights legislation as a protection against 
wrongful dismissal; in the Nigerian decisions reviewed, human rights legislation was never 
mentioned. Examples can be found in case 13 (Ex-Capt Charles .C. Ekeagwu v. The Nigerian 
Army; Attorney General of the Federation and Minister of Justice., [2006] SC. 104/2006) from 
Nigeria.  In this case an employee was forcefully retired because of his age. In case 22 (Bernard 
Okoebor v. Police Council, Inspector- General of Police, Commissioner of Police, Edo state) 
from Nigeria the employee in question was terminated for several reasons, one being that he 
stood up for a female officer against his superior officer. The human rights concerns in this case 
are obvious, but were not pursued by the judge.  In Canada on the other hand there are examples 
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of cases decided on the basis of human rights violations and these human rights considerations 
are highly relevant for human resource practitioners. In case 4 (Janzen v. Platy enterprises ltd., 
[1989] 1 SCR 1252, 1989 CanLII 97 (SCC)) from Canada the issue was decided on whether 
sexual harassment in the workplace comprises discrimination based on sex. Case 23 (Elgert v. 
Home Hardware Stores Limited, 2010 ABQB 73) from Canada concerned a 50-year-old senior 
employee in a management position who was terminated for just cause he sexually harassed 
another employee. 
The human resource professional has a duty to determine whether HR policies, practices, 
and procedures are discriminatory. If organizational practices, policies or procedures are found to 
be discriminatory then the HR manager has an obligation to assist management in removing the 
discriminatory elements or to accommodate the affected employees.  However, the legislative 
grounds for discrimination may differ from country to country. 
Other observations across Nigerian and Canadian wrongful dismissal judgments include a 
few cases in both Nigeria and Canada addressed issues of constructive dismissal. In Nigeria, it 
was observed that if the employer changed the terms in the employment contract then the 
employer constructively dismissed the employee. In Nigeria, the employee must show that the 
employer’s conduct resulted in the employee’s resignation. Where the employee fails to link his 
or her resignation with the wrongful conduct of the employer, constructive dismissal would not 
be implied. If this link is not established, the court is likely to hold that the resignation was 
voluntary. Constructive dismissal in Nigeria can also occur when the employer refuses to permit 
the employee to return to work after a court decision that is in favor of the employee. Examples 
from Nigeria can be found in case 10 (Engineer Samuel Diden Yalaju-Amaye v. Associate 
Registered Engineering Contractors Ltd [1990] SC 198/1986) and case 17 (Kwara State 
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Polytechnic, Ilorin & Anors v. Mr. Kamaru Gbadebo Shittu.,[2012] LPERLR-9843(CA)). In 
Canada, every case of constructive dismissal must be evaluated on its own merits and judges 
address the issue of whether the employer’s change to employment duties and conditions was 
fundamental enough to constitute constructive dismissal. Examples in Canada cab be found in 
case 2 (Farber v. Royal Trust co., (1997) 1 S.C.R. 846,1997 CanLII 387 (SCC)) and case 20 
(Chandran v. National Bank, 2011 ONSC 777).   
Good HRM practices suggest that if human resource professionals want to make minor 
changes to the employment agreement they should notify the employee of the change and also 
write the amendment in the policy manual. However, if there is a major change in the 
employment agreement, then the human resource professional should negotiate the change with 
the employee and provide considerations and change the terms of the contract. The human 
resources professional should also advise the employee of the consequences of rejecting the new 
contract, meaning that employment would terminate at the end of the notice period.  
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Chapter 5: Discussion 
This section provides a discussion on the results and analysis of this study in the context 
of the literature review, methodology and the research questions proposed in Chapter One of this 
thesis. There will also be a brief discussion on the limitations of this study.  This discussion starts 
by returning to the research questions proposed in Chapter of this study and addressing them 
with reference to the results of this study.  
Research question one: Does the application of common law invalidate at least part 
of the employment contract that formalizes the terms of the employment relationship 
between employers and employees in Nigeria and Canada?    
The basic concept of the Common Law is its ability to grow and change with the times 
because the essence of that law is derived from precedent and common sense. However, this is 
one of the most surprising results of this research study, especially in reference to the Nigerian 
judgements, where the common law remained largely unchanged and has been administered in 
its original form over the span of fifty-six years after Nigeria became independent of Britain. The 
judgements showed that most of the cases in Nigeria were backed by precedents from an 
unchanged common law from colonial times. In my observations the Master and Servant law, 
which can be traced to the common law, trumps in part any kind of employment contract in 
Nigeria; that is say,  in Nigerian employment law the employer has every right to terminate the 
employment contract for whatever reason or for no reason.  
The wrongful dismissal judgements studied here showed, especially in a private sector 
case, that the Nigerian employer has total authority over termination of the employee and that the 
courts will not foist an employee on an unwilling employer, especially if the employment 
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contract is vague. Therefore who, or what, will defend an employee under the Master and 
Servant law in Nigeria? The employment law in Nigeria cannot give justice to an employee. The 
question is who controls the law? Is it the employer above the law? The answer is surprisingly 
“no”, but the law backs the employer completely because the employer determines the 
employment contract and the employee has no choice but to accept the terms offered especially 
because of the high unemployment rate in Nigeria. In effect, the employee is at the mercy of the 
employer.  
However, the situation is different in Canada. Even if the employment contract is vague, 
the employee is entitled to protection for loss of income, especially if the termination was done 
in bad faith.  
In the Nigerian government cases, I observed that the courts find loopholes to decide 
against employees, especially when the judgement is against the high profile government 
establishment or when government appointees are being dismissed. These kinds of 
considerations are evident especially when the court states that it has no jurisdiction to order 
reinstatement (e.g., case 7). In cases where government employees are dismissed in Nigeria, I 
observed that the lower the employee is in job status the less likely the employee is to be covered 
by statutory flavour (e.g., case 26). Even if an employee is covered by statutory flavour clauses 
written in the employee handbook might cancel any statutory considerations. 
Research question two: What can be done to improve worker’s rights in termination and 
dismissal with respect to human resource management practices in both countries?  
In most of the cases in Nigeria, the colonial policies from the common law have great 
influence. The common law of Master and Servant in employment serves the need of the more 
influential at the expense of the weak. This policy of Master and Servant in Nigeria negates the 
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claim of equality before the law because if there is a servant there cannot be any equality with 
the master. This has been demonstrated in most of the Nigerian decisions invoking the Master 
and Servant principle of law.  
The issue of the common law and justice as applied in Nigeria makes it difficult to have a 
sense of fairness in the employment sector, because the economy and also the cultural and 
political environment make it difficult for employees to be given fair consideration in wrongful 
dismissal judgments. For example, the duty to mitigate, from my observations, lacks equity 
between employer and employee in Nigeria. When an employee is told to mitigate his or her 
losses irrespective of the employment situation the dilemma is that mitigation is difficult when 
the population of job seekers outnumber the job positions available. So how can the Nigerian 
employee mitigate his losses? Another issue is that in Nigeria, an employee can be placed on a 
two year probation period and the employer can extend the probation period as long as he or she 
likes (Section 4 a,b,c,d of Nigerian Public Service Rule).  
This application of the law in the Public Service shows a lack of fairness in Nigeria’s 
justice system. I observed that the decisions seem to improve in fairness to the employee during 
the latter years, especially from the year 2000, in the cases above. Master and Servant law in 
Nigeria however, has not changed and remains strongly influential to date. Through this means 
the common law in Nigeria inherited from colonial policy has greatly influenced employment 
law to the extent that no matter what the circumstances, the law cannot foist a wronged employee 
on an unwilling employer.  
In Canada, however, even though the master-servant relationship still exists in 
employment, common law goes further than in Nigeria to try to give justice and fairness to the 
dismissed employee by examining the nature and reasons of the termination. Common law also 
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provides for bad faith termination and damages for the negative impact of the termination. Even 
though some damages are rarely applied, each case is examined individually on what type of 
damages can be applied. This situation creates some caution among Canadian employers in the 
way that they terminate employees. However it was observed that in Canada HR professionals 
still need to strengthen their knowledge of employment law in order to have better policies and 
practice in relation to dismissal and termination. 
 In Canada, equity and fairness toward employees in dismissal and termination practices 
and policies is greater than in Nigeria based on the court decisions reviewed. It is of note that the 
courts in Nigeria try to give a sense of fairness and justice to both parties, but the common law 
has not evolved with the times since the end of the colonial era and does not apply to the current 
economic situation in the country. Overall, it was observed that the judge’s decisions in the 
Canadian court cases offered greater employee protection against wrongful dismissal as each 
precedent sets the stage for a new set of rules. In Nigeria, judicial precedents are set in matters of 
wrongful dismissal but it was observed that these precedents did not result in greater equity and 
fairness for the employee. Rather, those precedents perpetuated the dominance of the powerful 
employers over the weaker employees.  Workers’ rights especially in Nigeria is deplorable in 
relation to dismissal and termination, and in order to change improve on this situation, 
employment law must be balanced. There should be greater equity and fairness in application of 
the law. For any lasting development or improvement in the quality of life of its citizens the 
Nigerian employment law should provide greater protection for employees. Sustainable 
development in any country comes from a satisfied work force. If majority of citizens in a 
country suffer from insecurities which can be traced to job insecurity, the country will be less 
developed than a country which maintains job security for its citizens. Growth and development 
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is impeded while this employee is returned to the pool of the unemployed and cannot find any 
other source of livelihood. This affects the very foundation of development and creates other 
social vices that have negative effects on the larger society.  If an employee loses his/her job at 
will of the employer then the resulting employment insecurity can led to different forms of 
corruption and malpractices resulting from the need to obtain a more stable income.   
There are distinguishing characteristics that make a country part of a developed or 
underdeveloped nation. Nigeria is mired in the past with obsolete laws inherited from the 
colonial era. On the issue of employment, Chianu (2011) observed that in Nigeria grounds for 
dismissing an employee are harsh and sometimes the courts are even harsher in their legal 
interpretations. Therefore, there is a need for reform of laws and the judiciary in Nigeria.  
Giving citizens a sense of security, especially in employment, would also go a long way 
in improving productivity of the country whereby the employee would be more motivated to 
work and be productive. Legislative reforms should be enacted to better balance employer and 
employee rights given that the colonial era is over and HR professionals in both countries need to 
take the high road in making policies and procedures. In Nigeria, employment laws should 
evolve to better reflect equity and fairness. While in Canada, there is a need to better understand 
immigrant needs in the employment environment. Both countries need to better educate their 
citizens on their rights especially in employment. 
In Nigeria, the quality of law can be determined by the quality of judges. A bad statute 
with a clever judge is better than a good statute with a bad judge. Therefore Nigeria needs a 
judicial reform and also employment reform.  However, given the political, cultural and social 
differences between the two both countries, Canadian laws cannot be transposed onto the 
Nigerian legal system. Another issue that this analysis has raised are the difficult circumstances 
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of Nigerian employees in the private sector who are not protected by statute and so are dealt with 
in wrongful dismissal matters under the master and servant law. It raises a question as to whether 
it is futile for Nigerian workers in the private sector to go to court to contest wrongful dismissal. 
For example should an employee bother going to court under a master and servant relationship? 
Another issue raised is the inequality before the law for Nigeria’s workers because different 
employment law is applied for those in the public and private sector when it comes to the matter 
of wrongful dismissal.  
All employees have the right not to be unfairly or wrongfully dismissed (Filsinger, 2011). 
An employment contract is said to be wrongfully terminated when it occurs in breach of the 
terms of the employment contract between the parties. In Nigeria cases of termination do not 
require a reason by the employer but a case of dismissal requires the employer to give reason for 
the action. In Canada, in cases of termination or dismissal, “with cause or without cause,” the 
employer is required to give reason for the action. The essence of common law is to change with 
the times and this change is derived from precedent and common sense which has not occurred 
with respect to termination of employees. 
Research question three: To what extent and in what ways did differences in the exercise of 
colonial power influence outcomes of wrongful dismissal decisions across the two 
countries?   
 Nkrumah (1965) asserts, “Neo-colonialism is also the worst form of imperialism. For 
those who practise it, it means power without responsibility and for those who suffer from it; it 
means exploitation without redress […] the short-term success of this approach can be seen in 
the widening gap between developed and the developing nations of the world.” Nkrumah also 
argues, “Neo-colonialism is based on the principle of breaking up former large united colonial 
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territories into some small non-viable States which are incapable of independent development 
and must rely on the previous imperial power. This system is not unique to Africa, but can be 
seen around the world and is in effect in many countries and continents, as far as the hand of 
colonialism has reached.”  Neo-colonialism has certainly had a pervasive effect on Nigerian 
society, including its legal system.  
The colonial history of Nigeria is different from that of Canada. Aboriginals in Canada 
still suffer from the effects of colonialism and they are still being colonised. Colonial strains 
continue to shape judicial decisions because some people still believe anything from a Western 
country is superior; therefore, court decisions in Nigeria are unlikely to change without a change 
in attitude and belief. This is one of the reasons why the Nigerian judicial system remains in 
status with respect to wrongful dismissal while the Canadian system has made progress.  
From the court decisions observed, it is noteworthy to point out that both countries had 
strong ties to the common law as was prominent in all the cases where common law played a 
very important role in determining the outcome of the cases. In Canada the decisions seem to go 
beyond face value and the decisions were tied specifically to the case at hand. However, in 
Nigeria, it was observed that most of the cases were taken at face value and the decisions revolve 
around the generalization of the concepts of master and servant or statutory flavour. It was also 
observed that in the decisions the judges did not look beyond this common law attributes and it is 
from this informed observation of the judgement sin both countries that the researcher believes 
that the interpretation of these decisions had possible colonial influences. This could possibly be 
influence by the way both countries experienced colonialism. 
Canada was colonized by Britain under direct rule; whereas, Nigeria was colonized by 
Britain under indirect rule.  These two systems shaped both countries in different ways and the 
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two government systems much differently. Afigbo (1972) differentiated direct from indirect rule. 
Afigbo states that the introduction of indirect rule in Nigeria was introduced by Sir Claude 
Macdonald’s administration in Nigeria, and he is quoted as saying, “this crown colony system 
was the original concept of Direct Rule- meaning a system of rule using British institutions and 
implementing British ideas of government. Its opposite was a system under which British 
institutions and ideas were deliberately excluded; instead an attempt was made to rule through 
the indigenous institutions of the colonial peoples. This was the original meaning of indirect 
rule.”    
The use of the indigenous institutions under indirect rule of Nigeria by Britain was rife 
with corruption and manipulation where the colonial masters chose loyalists from among the 
Nigerian population and shaped Nigerian institutions to fit their colonial purposes while 
excluding those that would impede the smooth running of their colonial administration. 
According to Tamuno (1972), indirect rule was a closed system of ‘elite roles’ aimed at securing 
mass support through measured participation of the colonized population, while simultaneously 
outlawing public disagreement on major political issues. Application of indirect and direct rule 
stemmed from the personal attitudes of the colonial bureaucrats on how best to educate the 
African chiefs politically. In order to achieve indirect colonial rule in Nigeria, reigning chiefs 
were disposed of, and loyalists were crowned as chiefs in order to propagate the British colonial 
power. Indirect rule served a “referee role” to teach the chief his duty as a ruler (Okafor, 1973). 
Indirect rule created divisions within the region being administered by the British colonialists, 
and these divisions remained until the present day.  
It can be argued that local British officials handed their Nigerian colonial constituents 
their prejudices (Ballard, 1971). It must be pointed out here that from observation of the court 
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proceedings and judges’ decisions from Nigeria in this study, the judges acted more in the role of 
a referee teaching employees their duties to the employer, as opposed to court judges relying on 
years of legal training to mete out decisions on legal matters based upon legal precedence, and 
based on their knowledge and wisdom in weighing the legal standpoints within the context of 
each case presented in their court. 
The situations were quite different in the British colonies of Nigeria and India.  In India 
some regions enjoyed direct rule while some other areas were governed by indirect rule (Iyer, 
2010). Areas having direct rule by Britain were called British territory, while areas with indirect 
rule were called native states Iyer (2010). In the native states, the British reserved the right to 
intervene to set right anything that may threaten British interests or cause anarchy in the local 
population by deposing rulers and installing another in his place Iyer (2010). Iyer (2010) pointed 
out that the differences in historical circumstances of direct and indirect rule in India were in the 
policies set the colonial rulers. He points out that the colonial masters set up poor institutions in 
places where they did not intend to settle over the long term. Here might lay the crux to the 
differences between Nigerian and Canadian system of administration. Whereas Nigeria was put 
under indirect rule by the British colonialists, direct rule by Britain moulded Canada into the 
country it is today. Hariri (2012) asserts that this system of direct rule enabled the colonizers to 
rule through existing institutions. It was a system of institutional transplantation with an influx of 
settlers carrying ideas of parliamentarism. This system has its shortcomings as well that will be 
briefly discussed later in this thesis. The system of direct rule is based on the centralization of the 
colony; therefore vested interests are set in place to ensure that the colony is annexed into British 
control. There is a more hands-on approach by the colonizers in this system of direct rule and the 
old customs and practices were displaced to make room for the new. This system of direct rule 
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makes it possible for the colony to self-govern and receive an influx of people of European 
decent.  The First Nations were at the same time moved aside and segregated into reservations.  
The colony which eventually became Canada was more self-sufficient and was left to deal with 
its issues as a sovereign state with help from the mother country.  There are unmistakeable 
evidences of this self-sufficiency in the way that the Canadian legal system deals with wrongful 
dismissal as opposed to the Nigerian situation where the legal system has been largely in stasis 
since the country’s independence from Britain. These national differences are certainly in 
evidence when courts in Nigeria and Canada deal with cases of wrongful dismissal.  
So post-colonial changes had little effect on countries under direct colonial rule which 
accounts for the uneven development among those former colonies. Direct rule depended on an 
integrated state structure which is a form of state domination. It required dismantling pre-existing 
political, social or cultural institutions of the colonized peoples and replacing them with a 
centralized, territory-wide, and bureaucratic legal-administrative institution controlled by 
colonial officials. Direct rule was transformative and intensive (Lange, 2009). Indirect rule was 
accretive and less invasive than indirect rule.  These differences in indirect and direct rule in turn 
echo in the post-colonial legal systems of Nigeria and Canada as suggested by the results of this 
thesis. 
The Nigerian government may fail to see how the imbalance of power penetrates society, 
and the society not holding the government accountable sets the groundwork for a form of revolt.  
It seems that the government and society are at odds and are unable to come to grips with many 
societal problems including employment. Overwhelmed by societal pressures, the government’s 
bureaucratic integrity is weakened by individuals or sectional interests. The government’s 
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administration then becomes weak and suspended above societal realities, although having a 
presence, the government becomes ineffective (Anderson, 2000).  
Implications of the Study Findings for Nigerian HR Managers 
Having a vested interest and years of professional and para-professional experience in the 
field of Human Resources I was curious about the possible benefit the present study for 
employees and workers in Nigeria. In particular, I was interested in how this paper can become a 
catalyst for improving working conditions in Nigeria. I wished to better understand justice, 
fairness and freedom in employment and wanted to observe the diversity in employment 
practices in countries had inherited the same system of common law. Hence, I posed three 
research questions which framed the focus of this research and might attract the interest of 
Nigerian managers. 
Employment in Nigeria falls under three legal classifications, namely: Master and 
Servant, a servant holding an office at pleasure, and employment governed by statute. Worker 
rights are not equal under these three systems.  Fapohunda (2012) argued that casualization is a 
new form of employment relationship being created by employers in Nigeria to reduce cost and 
increase profits. According to him, the high levels of unemployment and poverty in Nigeria have 
created a precarious work environment. This situation cannot be reversed because there are many 
desperate job seekers willing to take any job no matter how degrading or dirty.  This situation is 
certainly mirrored in the poor outcomes of Nigerian workers in the private sector who file 
wrongful dismissal complaints against their former employers.  These workers in particular need 
additional protections under the law as well as those improvements to HRM Practice discussed in 
the Results section.  Above all, the ethics of care in HR behaviour should be emphasized in the 
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employment relationship. HR professionals need to imbibe the spirit of stewardship to both the 
employer and employee in order to create a better working environment for all.   
Limitations 
This study can be criticized for not examining all written judgements of wrongful 
dismissal in Nigeria and Canada.  This strategy of including all Nigerian and Canadian cases of 
wrongful dismissal in the thesis study proved to be impossible given the extreme difficulty of 
accessing many Nigerian cases despite the strenuous efforts of the researcher.  As Hall and 
Wright (2008) stated in their paper on the systematic content analysis of judicial opinions that 
“[u]sually in social science, it is not feasible to observe all or most members of a relevant 
population. (p. 102)” That situation was certainly encountered in this thesis.  Where the whole 
population cannot be sampled, Hall and Wright (2006) recommend that the researcher “first 
decide on which cases to select and sample” based on sampling frame and selection method., 
both of which were identified by researcher for the purpose of this thesis. The sampling frame, 
which Hall and Wright define as “the theoretical universe of all relevant cases” was set by the 
researcher as all written wrongful dismissal judgments in Nigeria and Canada; the selection 
method, which Hall and Wright describe as “[d]etermining which cases will actually be sampled 
and studied” is, for the purposes of this thesis, contained in the selection criteria for written 
judicial decisions described in the Method section of this study.  This thesis therefore 
incorporates a systematic sampling strategy in keeping with the recommendations of Hall and 
Wright, even though it was impossible for practical and logistical reasons to review the entire 
population of written wrongful dismissal judgments across both countries. 
The question then arises: Where are the limits of generalizing the results of this study? It is 
proposed here that, given the sampling frame and selection method used here that the results of 
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this investigation will generalize only to the wrongful dismissal judgments in Nigeria and 
Canada that correspond to the selection method (i.e., sampling criteria) set in this thesis.  These 
sampling criteria are likely however to capture the majority of the total number of written 
wrongful dismissal judgements published in Nigeria and Canada.                            
Future Research 
Other related issues that have been of interest and would benefit from further research are 
employment for Aboriginal people in Canada, and women in general. Colonial policies were 
very selective and tended to focus on areas with higher potential for the colonial masters. 
Imperial projects in Canada had a long history of violently intervening into the personal and 
social structures of Indigenous people. Simpson (2004) argues that “Recovering and maintaining 
Indigenous worldviews, philosophies, and ways of knowing and applying those teachings in a 
contemporary context represent a web of liberation policy Indigenous Peoples can employ to free 
themselves from the repressive jurisdiction of colonizing state governments.” Further exploration 
of these areas of research will provide additional insight into employment issues for further study 
as these underrepresented groups. 
We have only begun to scratch the surface in understanding the effects of employment 
law on HRM practices in both countries. To further grasp what this thesis has uncovered, further 
comparative research needs to be conducted on employment additional topics within the public 
and private sector in Nigeria and Canada. More research also needs to be done on the echoes of 
colonialism over time. It is becoming increasingly important that developing nations catch up to 
the more developed nations by amending their employment laws to adequately represent their 
citizens. 
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Conclusion 
Nigeria and Canada are two different nations culturally, socially, economically and 
demographically; therefore, how Canada choses to interpret its laws cannot hold the same for 
Nigeria. But one thing is certain, the issue of equity cannot be over- emphasized, because if 
people feel they have equity and equality at work – including in way that they leave the 
organization - the more they will feel secure. If the citizens feel secure, there will be a greater 
potential for economic growth because growth and security work hand in hand. Both countries 
have a long way to go in terms of equity but the saying that a journey of a thousand miles begins 
with one step holds true in this thesis. From my observation Canada has begun to take those steps 
and I believe Nigeria can make considerable progress only if the decision is made to place the 
interest of the people above that of profit. 
Nigeria and Canada were chosen by the researcher due to the direct experience of the 
researcher in both countries. Historically, workers gain a degree of freedom, independence and 
power by way of demonstrations against unfair employer actions e.g. through strikes and union 
protests. These employee actions are designed to influence state policies and laws (Kashefi, 
2007). The freedom to hold such protest and job actions occur in both countries but in varying 
degrees, even though for Canada and Nigeria equity and procedural fairness are enshrined by 
international treaty. Nigeria is bound by the African Charter on Human and Peoples Rights 
(1983) and Canada by the Canadian Charter of Rights and Freedom (1982). However, equity and 
procedural fairness still require further development, especially in Nigeria. Furthermore, other 
issues raised by researchers also suggest that biased and unfair legal rulings continue to plague 
people in Nigeria (Agomo 2011; Omehia, 2011).  
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This thesis provides the start of research drawing on legal precedents to build a body of 
knowledge in bearing on HR and human relations practices in Nigeria and Canada. This thesis 
also contributes to this new and important field of research in employment law in Nigeria and 
Canada. In Nigeria, work relationships are highly controlled by the employer. The employee has 
little or no say and is expected to do as commanded. There is a significant difference in 
employer-employee relations between Nigeria and Canada and it takes immigrants from 
developing nations a while to adjust to a new work environment in this country. For example, 
using the first name of an employer will get a worker fired in Nigeria. This is my catalyst for 
making the decision to compare both countries’ work environments extrapolating from the study 
of wrongful dismissal cases. I believe that to know what is right, I have to know what is wrong 
and the best place to look is the law and how it is interpreted and implemented in the work 
relationship. I was intrigued and wanted to know why both countries differ in their work 
relations and what influenced these differences. A comparative analysis of wrongful dismissal 
cases between Nigeria and Canada has given me means to make these observations and draw 
conclusions from factual archival materials in Nigeria and Canada. 
In writing this thesis I found that little research exists describing the effects of colonial 
rule on the conditions of the working class in Nigeria, therefore, this research is qualitative and 
exploratory. I hope that the results of this study can be utilized by future researchers to further 
develop this area of inquiry (Yin Wong & Merrilees, 2005), and by professionals in the HRM 
field to garner deeper understanding of legal processes that impact on their work, how workers’ 
rights are currently under-protected especially in Nigeria, and how HR practices and policy can 
be improved to better safeguard workers’ rights in these political-legal environments. Because 
Canada has a longer history of developed nation status and has a better track record with regards 
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to labour standards, healthy employment rates and ethical government relative to Nigeria, 
patterns in Canadian legal cases identified in this study could be applied to improve workers’ 
rights in Nigeria.  
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Appendix A 
Figure 1: Comparison of population increases in population in Nigeria and Canada. 
Panel A: Population increase in Nigeria between 1960 to 20102. 
 
 
 
 
 
 
 
 
 
 
                                                          
2
 Diagram reproduced from Nigeria Government website @ 
http://www.quandl.com/SGE/NGAPOP.png?&dataset[width]=450&dataset[height]=300&dataset[collapse]=month
ly&dataset[graph_title]=Population%20-%20Nigeria 
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Panel B: Population increase in Canada between 1867 and 2007.3 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                                                          
3
 Diagram reproduced from Statcan website @ http://www.statcan.gc.ca/pub/98-187-x/4151287-fra.htm 
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Figure 2: Comparison of unemployment rates in Nigeria and Canada. 
Panel A: Unemployment rates in Nigeria.4 
 
Panel B: Unemployment rates in Canada .5  
 
                                                          
4
 Diagram reproduced from  
http://www.quandl.com/SGE/NGAUNR.png?&dataset[width]=450&dataset[height]=300&dataset[collapse]=month
ly&dataset[graph_title]=Unemployment%20Rate%20-%20Nigeria 
5
 Diagram reproduced from http://www.macleans.ca/wp-content/uploads/2012/09/unemp_rates_2012_08-
660x303.png 
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Appendix B 
Figure 3: A diagram summary of the structured Canadian legal system6. 
 
 
 
 
 
 
 
 
 
                                                          
6
 Diagram reproduced from http://www.justice.gc.ca/eng/csj-sjc/just/img/outline.jpg 
90 
Figure 4: A diagram summary of the structure of Nigerian legal system7. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                                                          
7
 Diagram reproduced from  http://www.telelaws.com/wp-content/uploads/2014/03/Nigeria-Chart.png 
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Appendix C 
Table 1.1: A compilation of 30 human rights and wrongful dismissal cases across Canada. 
 
Country: Canada. File no: 27410. (1, 1) 
Case 
citation (1) 
McKinley v. BC Tel, [2001] 2 S.C.R. 
161, 2001 SCC 38 (CanLII). 
Appeal 
Human 
rights/ 
wrongful 
dismissal 
court case 
This is a wrongful dismissal case where 
the employer claimed just cause but 
based on evidence that the appellant 
was terminated without just cause. 
 
The appeal of the wrongful dismissal 
case based on evidence that the 
appellant was deceitful on the nature of 
disability. 
Burden of 
proof 
The employee (Appellant). The employer (Appellant). 
Legal 
driving 
principle 
Employment law: wrongful dismissal- 
dishonest conduct. Termination without 
just cause, 
Termination without reasonable notice, 
Pay in lieu of reasonable notice. 
Just cause for dismissal, 
Balance of probability, 
Misconduct linked to dishonesty, 
Breach of contract/ faith to the work 
relationship. 
Court 
findings 
and 
decisions 
It calls upon the court to elaborate 
circumstances in which an employer 
would be justified in summarily 
dismissing an employee for dishonest 
conduct. 
The appeal raises ancillary questions 
relating to the propriety of the trial 
judge’s decision to put jury question 
relating to awards and the 
reasonableness of the jury verdict on 
various matters decided at trial. 
Decision 
awarded to 
The decision was awarded to the 
appellant (employee). 
The decision was awarded to the 
appellant (employee). 
Country: Canada. File no: 24885. (0, 1) 
Case 
citation (2) 
Farber v. Royal Trust co., (1997) 1 
S.C.R. 846,1997 CanLII 387 (SCC) 
Appeal 
Human 
rights/ 
wrongful 
dismissal 
court case 
The issue of this case is whether the 
unilateral changes made by the 
respondent to the appellants 
employment contract amounted to 
constructive dismissal with damages. 
The appeal was made on the basis that 
the appellant was entitled to consider 
that his employment contract had been 
unilaterally resiliated by the defendant.  
Burden of 
proof 
The employee (Appellant) The employee (Appellant) 
Legal  
principle 
Labour law: Constructive dismissal. The appellant fulfilled his duty to 
mitigate. 
Court 
findings 
and 
decisions 
The judge concluded that the defendants 
offer was reasonable and adequate in 
terms of both remuneration and the 
prestige associated with the position. 
The appeal court said constructive 
dismissal occurs where the employer, 
without malice or oblique motives 
reassigns the employee to new duties as 
to constitute new conditions in work. 
Decisions 
awarded to 
The defendant (Employer) The Appellant (Employee) 
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Table 1.2: A compilation of 30 human rights and wrongful dismissal cases across Canada. 
Country: Canada. File no: 31733. (1, 0) 
Case 
citation (3) 
Evans v. Teamsters Local Union No. 
31,[2008] 1 S.C.R. 661, 2008 SCC 20 
Appeal 
Human 
rights/ 
wrongful 
dismissal 
court case 
The case here is to determine if an 
expressly dismissed employee who 
refuses to return to his employment is 
entitled to damages. 
The appeal here is to determine if an 
expressly dismissed employee should 
return to his employer in order to 
mitigate his damages. 
Burden of 
proof 
The employee The employer 
Legal 
driving 
principle      
Employment law- wrongful dismissal, 
reasonable notice, damages, duty to 
mitigate, immediate termination. 
Duty to mitigate, reasonable notice and 
damages in lieu of notice, bad faith, 
breach of contract.             
Court 
findings 
and 
decisions 
The court said that the employer had not 
shown that Evans failed to mitigate his 
damages. Evans was awarded $100,000 
in damages representing salary and 
allowances owed. 
The court of appeal set aside the 
damage award holding that Evans had 
not acted reasonably to the job offer 
made by the union so it constituted 
failure to mitigate his damages. 
Decision 
awarded to 
The employee The employer 
Country: Canada. File no: 20241. (1, 0) 
Case 
citation (4) 
Janzen v. Platy enterprises ltd., [1989] 1 
SCR 1252, 1989 CanLII 97 (SCC) 
Appeal 
Human 
rights/ 
wrongful 
dismissal 
court case 
Human rights and wrongful dismissal 
case. The court is to determine whether 
sexual harassment in the workplace is 
discrimination on the basis of sex and 
whether the employer liable for 
employee actions.  
The main issue in this appeal is whether 
sexual harassment in the workplace is 
discrimination on the basis of sex and if 
the employer should be held liable. 
Burden of 
proof 
The employee The employer 
Legal 
driving 
principle 
Wrongful dismissal, civil rights, sex 
discrimination, sexual harassment, 
Human rights. 
Liability. 
Court 
findings 
and 
decisions 
The adjudicator found that the 
appellants had been subjected to 
persistent sexual harassment and were 
victims of sex discrimination. He 
awarded exemplary damages and 
damages for loss of wage. 
The appeal rendered comprehensive 
reasons why sexual harassment cannot 
constitute discrimination on the basis of 
sex because they are different concepts. 
The employer cannot be held liable for 
the offence of its employee. 
Decisions 
awarded to 
The employee The employer 
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Table 1.3: A compilation of 30 human rights and wrongful dismissal cases across Canada. 
Country: Canada. File no: 21586. (1, 0) 
Case 
citation (5) 
Machtinger v. HOJ Industries Ltd., 
[1992] 1 S.C.R. 986 
Appeal 
Human 
rights/ 
wrongful 
dismissal 
court case 
This case examines whether employees 
entitled to reasonable notice or statutory 
minimum. 
Reversing the judgements of the trail 
judge awarding appellants damages for 
wrongful dismissal. 
Burden of 
proof 
The Employee The Employer 
Legal 
driving 
principle 
Employment law – dismissal without 
cause, notice – employment contracts 
providing for notice period’s less than 
statutory minimum. 
The principle here is divided into three 
parts. The common law presumption 
that reasonable notice is required to 
terminate contracts, provisions of the 
Acts, policy dimension of the issue. 
Court 
findings 
and 
decisions 
The court found that they were entitled 
for reasonable notice of termination for 
7 and 71/2 months respectively and the 
appellants were awarded damages for 
wrongful dismissal. 
The judgements were reversed. It found 
that the contractual notice period was 
null and void. The court looked to the 
intention of the parties as revealed in 
their dealings and notice terms and said 
the plaintiffs are only entitled to the 
minimum notice periods required by the 
Act. 
Decision 
awarded to 
The employee the employer 
Country: Canada. File no: (1,1) 
Case 
citation (6) 
Red Deer College v. Michaels, [1976] 2 
S.C.R. 324 
Appeal 
Human 
rights/ 
wrongful 
dismissal 
court case 
A wrongful dismissal case where 
instructors with contract for the 
following year were dismissed without 
cause by the college administrator. 
The Appeal was based on the duty to 
mitigate and the onus of establishing 
whether or not reasonable effort was 
made by the dismissed employees to 
obtain other employment. 
Burden of 
proof 
The employee  The employer 
Legal 
driving 
principle 
Collective agreement not followed, 
reasonable notice period, claim of 
tenure, quantum damages. 
Dismissed without cause, Damages, 
Duty to mitigate. 
Court 
findings 
and 
decisions 
The courts found that the dismissal of 
the employees were not in accordance 
to the guiding principle of the college 
employment contract.  
The appeal and cross appeal were 
dismissed as having no merits. There 
was no justification for the submission 
that damages were fixed too high. 
Decisions 
awarded to 
The employee The employee 
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Table 1.4: A compilation of 30 human rights and wrongful dismissal cases across Canada. 
Country: Canada. File no: 24986. (0, 1) 
Case 
citation (7) 
Wallace v. United Grain Growers Ltd., 
[1997] 3 S.C.R. 701 
Appeal 
Human 
rights/ 
wrongful 
dismissal 
court case 
This is a case involving an appeal and 
cross appeal. 
The appeal is largely concerned with 
issues of compensation in a wrongful 
dismissal action, specifically, the 
existence of a fixed term contract. Right 
to damages for mental distress and bad 
faith discharge and reasonable notice. 
Burden of 
proof 
The employee The employee 
Legal 
driving 
principle 
Wrongful dismissal, bad faith 
discharge, notice period and aggravated 
damages. 
Bad faith, inducement, notice period, 
Court 
findings 
and 
decisions 
The trial judge struck out Wallace claim 
for damages for breach of contract 
saying that the action in that regard was 
a nullity from the outset. 
The Court of Appeal reversed the 
findings of the trial judge with respect 
to the appellants capacity to maintain an 
action for breach of contract 
Decision 
awarded to 
The employer The employee. 
Country: Canada. File no: 31739. (1, 0) 
Case 
citation (8) 
Honda Canada Inc. v. Keays, [2008] 2 
S.C.R. 362, 2008 SCC 39 
 
Appeal 
Human 
rights/ 
wrongful 
dismissal 
court case 
Wrongful dismissal case of an 
employee with chronic fatigue 
syndrome based on suspicion on the 
validity of the doctor’s note. 
The appeal was allowed on the basis 
that Honda bear the burden to show just 
cause for termination. 
Burden of 
proof 
The employee The employer 
Legal 
driving 
principle 
Discrimination, wrongful dismissal, 
harassment, damages and misconduct. 
 Just cause, bad faith, breach of 
contract, discrimination and 
accommodation. 
Court 
findings 
and 
decisions 
Keays was entitled to notice period of 
15 months. He was awarded additional 
damages dependent on the manner of 
dismissal and increased notice period to 
24 months & Punitive damage $500,000  
The court of appeal reduced the cost 
premium, and reduced the punitive 
damages award to $100,000. The Court 
of Appeal otherwise upheld the trial 
judge’s decision. 
Decisions 
awarded to 
The employee The employer 
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Table 1.5: A compilation of 30 human rights and wrongful dismissal cases across Canada. 
Country: Canada. File no: 24711. (0, 1) 
Case 
citation (9) 
Rizzo & Rizzo Shoes Ltd. (Re), [1998] 
1 S.C.R. 27 
Appeal 
Human 
rights/ 
wrongful 
dismissal 
court case 
The issue of this case is whether the 
termination of employment caused by 
the bankruptcy of an employer gives 
rise to a claim provable in bankruptcy 
for termination pay and severance pay 
in accordance with the provisions of the 
ESA (Employment Standard Act). 
The issue of this conflict is of statutory 
interpretation. The ESA ss. 40 and 40a 
suggest that termination pay and 
severance pay are payable only when 
the employer terminates the 
employment, statutory interpretation 
cannot be founded on the wording of 
the legislation alone. 
Burden of 
proof 
The employee The employee 
Legal 
driving 
principle 
Employment Standard Act, termination 
pay, bankruptcy and severance pay. 
Employment Standard Act, termination 
pay, severance pay and bankruptcy. 
Court 
findings 
and 
decisions 
The employment of Rizzo’s former 
employees was terminated by order of 
bankruptcy and not the act of the 
employer. 
The employees are entitled to make 
claims for termination pay including 
vacation pay and severance pay as 
unsecured creditors. 
Decision 
awarded to 
The employer The employee 
Country: Canada. File no: 31459. (1, 0) 
Case 
citation 10 
Dunsmuir v. New Brunswick, [2008] 1 
S.C.R. 190, 2008 SCC 9 
Appeal 
Human 
rights/ 
wrongful 
dismissal 
court case 
Wrongful dismissal seeking address on 
the proper approach to dismiss public 
employees. Whether judicial review 
should include only two standards: 
correctness and reasonableness.  
The appeal calls on the court to consider 
the troubling question of approach to be 
taken in judicial review of decision of 
administrative tribunal. 
Burden of 
proof 
The employee The employer 
Legal 
driving 
principle 
Administrative law, natural justice and 
procedural fairness. 
Administrative law, Civil Service Act, 
natural justice and procedural fairness. 
Court 
findings 
and 
decisions 
The adjudicator found no cause for the 
dismissal and held that he was entitled 
to and did not receive procedural 
fairness in the employer’s decision to 
terminate. A reinstatement was ordered. 
The appeal held that the proper standard 
of review was reasonableness 
simplifier, not correctness, and the 
adjudicator’s decision was 
unreasonable. The reinstatement was 
quashed but upheld award of eight 
months’ notice. 
Decisions 
awarded to 
The employee The employer 
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Table 1.6: A compilation of 30 human rights and wrongful dismissal cases across Canada. 
Country: Canada. File no: S146404. (1) 
Case 
citation 11 
Khan v. All-Can Express Ltd., 2014 
BCSC 1429 
 
Human 
rights/ 
wrongful 
dismissal 
court case 
In this case the appellant Mr. Khan 
seeks damages for what he says was a 
wrongful dismissal from his position as 
courier driver. 
 
Burden of 
proof 
The employee  
Legal 
driving 
principle 
Wrongful dismissal, reasonable notice, 
master and servant, self-employed or 
independent contractor. 
 
Court 
findings 
and 
decisions 
The defendant is not entitled to rely 
upon the defence of just cause for 
dismissal because there was absence of 
meaningful investigation and fairness. 
 
Decision 
awarded to 
The employee  
Country: Canada. File no: SS138455. (1) 
Case 
citation 12 
Kong v. Vancouver Chinese Baptist 
Church, 2014 BCSC 1424 
 
Human 
rights/ 
wrongful 
dismissal 
court case 
The case is on the claims of damages 
for wrongful dismissal arising out of the 
termination of a pastor’s position in the 
church. 
 
Burden of 
proof 
The employee  
Legal 
driving 
principle 
Covenant contract and employment law.  
Court 
findings 
and 
decisions 
The courts believe nothing should 
deprive Rev Kong of the protection that 
other employees enjoy in Canadian 
society. 
 
Decisions 
awarded to 
The employee.  
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Table 1.7: A compilation of 30 human rights and wrongful dismissal cases across Canada. 
Country: Canada. File no: S091718. (1) 
Case 
citation 13 
Kokilev v. Picquic Tool Company Inc., 
 2010 BCSC 1412 
 
Human 
rights/ 
wrongful 
dismissal 
court case 
Wrongful dismissal case to determine 
whether Mr. Kokilev’s termination was 
subject to the express terms of a written 
employment contract. 
 
Burden of 
proof 
The employer  
Legal 
driving 
principle 
Insolence, insubordination, notice 
period, damages, wrongful dismissal, 
just cause and employment contract. 
 
Court 
findings 
and 
decisions 
The court found that an employee who 
is wrongfully dismissed is entitled to 
those fringe benefit that would have 
accrued to him had he continued to 
work during the period of reasonable 
notice.  
 
Decision 
awarded to 
The employee  
Country: Canada. File no: 05 3809. (1) 
Case 
citation 14 
Haddock v. Thrifty Foods Limited 
(2003), 2011 BCSC 922. 
 
Human 
rights/ 
wrongful 
dismissal 
court case 
Wrongful dismissal case concerning an 
employee’s been constructive dismissal 
and duty to mitigate. 
 
Burden of 
proof 
The employer  
Legal 
driving 
principle 
Duty to mitigate, just cause, notice 
period and wrongful dismissal. 
 
 
Court 
findings 
and 
decisions 
The courts found that Mr. Haddock 
failed to mitigate his damages therefore 
his entitlement to damages will be 
calculated based on the difference in 
wages.  
 
Decisions 
awarded to 
The employee  
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Table 1.8: A compilation of 30 human rights and wrongful dismissal cases across Canada. 
Country: Canada. File no: QBG 208 of 2003. (1,1) 
Case 
citation 15 
Coppola v Capital Pontiac Buick 
Cadillac Gmc Ltd, 2011 SKQB 318 
Appeal 
Human 
rights/ 
wrongful 
dismissal 
court case 
Wrongful dismissal case to determine if 
the defendant paid the plaintiff the 
proper amount in lieu of notice, whether 
the plaintiff failed to mitigate his 
damages, and entitled to aggravated 
damages. 
Challenging the trial courts judgement. 
The employer sought the appeal court to 
declare that the trial court awarded too 
many damages to the employee. 
Burden of 
proof 
The employee The employer 
Legal 
driving 
principle 
Notice period, just cause, punitive 
damages, wrongful dismissal, bad faith 
dishonesty and duty to mitigate. 
Court judgement, damages and pre-
judgement interests. 
Court 
findings 
and 
decisions 
The court found that the plaintiff was 
terminated without cause and without 
reasonable notice. Failure to mitigate 
was not an issue in this case.  
The court declared that the judgement 
was accepted range within the limit of 
the acceptable range. But reduced the 
pre-judgement interest by fifty percent. 
Decision 
awarded to 
The employee The employee 
Country: Canada. File no: S110852. (1) 
Case 
citation 16 
Systad v. Ray-Mont Logistics Canada 
Inc., 2011 BCSC 1202. 
 
Human 
rights/ 
wrongful 
dismissal 
court case 
Wrongful dismissal case examining 
reasonable notice period, pension and 
the failure of the employee to mitigate 
damages.  
 
Burden of 
proof 
The employee  
Legal 
driving 
principle 
Notice period, wrongful dismissal, duty 
to mitigate, pensions and benefits. 
 
Court 
findings 
and 
decisions 
The employer failed to meet the onus of 
showing the plaintiff failed to mitigate 
his damages.  
 
Decisions 
awarded to 
The employee  
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Table 1.9: A compilation of 30 human rights and wrongful dismissal cases across Canada. 
Country: Canada. File no: 110052. (1) 
Case 
citation 17 
Szczypiorkowski v. Coast Capital 
Savings Credit Union, 2011 BCSC 
1376. 
 
Human 
rights/ 
wrongful 
dismissal 
court case 
Wrongful dismissal case on the 
dismissal of a manager for sending 
inappropriate email. 
 
Burden of 
proof 
The employee  
Legal 
driving 
principle 
Bonuses, duty to mitigate, just cause, 
notice period, punitive damages. 
 
Court 
findings 
and 
decisions 
The courts says the facts warrant a 
notice period at the higher end of range 
given the plaintiffs age and the 
difficulty in obtaining new employment 
with retirement on the near horizon. 
 
Decision 
awarded to 
The employee  
Country: Canada. File no: 1101-0029-AC. (0, 0) 
Case 
citation 18 
Brown v. Pronghorn Controls Ltd., 
2011 ABCA 328. 
Appeal 
Human 
rights/ 
wrongful 
dismissal 
court case 
A wrongful dismissal case where an 
employee submits that he was 
constructively dismissed from his 
employment. 
The appellant submits he was 
constructively dismissed and wished for 
review on the correctness applied on the 
test used. Whether the facts met the test 
in law. 
Burden of 
proof 
The employee The employee 
Legal 
driving 
principle 
Constructive dismissal, duty to mitigate, 
employment contracts and wrongful 
dismissal. 
Constructive dismissal, employment 
contract and wrongful dismissal. 
Court 
findings 
and 
decisions 
The trial judge found that the appellant 
resigned his position voluntarily, and 
even if the appellant had been 
constructively dismissed he had a duty 
to mitigate any damages. 
The court of appeal found that the trial 
judge was correct in concluding that the 
appellant resigned, and where a contract 
of employment is written, lawful, 
enforceable governs how its interpreted. 
Decisions 
awarded to 
The employer. The employer. The appeal was 
dismissed. 
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Table 2.0: A compilation of 30 human rights and wrongful dismissal cases across Canada. 
Country: Canada. File no: CA035587. (0, 1) 
Case 
citation 19 
Davidson v. Tahtsa Timber Ltd., 
 2010 BCCA 528 
Appeal 
Human 
rights/ 
wrongful 
dismissal 
court case 
Wrongful dismissal case was an 
employee believed that he was 
summarily dismissed from his place of 
employment. 
On appeal the appellant (employee) 
alleged that the trial judge erred in 
determining that the employee suffered 
no loss and also the issue of the income 
he could have earned during the notice 
period. 
Burden of 
proof 
The employee The employer 
Legal 
driving 
principle 
Wrongful dismissal, duty to mitigate 
and summarily dismissal. 
Bad faith, wrongful dismissal. 
Court 
findings 
and 
decisions 
The trial Judge found that the employee 
was wrongfully dismissed and he was 
entitled to reasonable notice but the 
court also said he suffered no loss. 
The appeal court found the employer 
failed to provide reasonable notice 
when it terminated the appointment. 
The court awardee nominal damages.   
Decision 
awarded to 
The employer The employee 
Country: Canada. File no: 07-CV-343593PD2. (1,1) 
Case 
citation 20 
Chandran v. National Bank, 2011 
ONSC 777 
Appeal 
Human 
rights/ 
wrongful 
dismissal 
court case 
A wrongful dismissal case in which the 
plaintiff claimed to be constructively 
dismissed from his place of 
employment. 
Appeal against the judgement of the 
trial court claiming that the employee 
failed to mitigate his losses. 
Burden of 
proof 
The employee The employer 
Legal 
driving 
principle 
Constructive dismissal, duty to mitigate, 
investigations, notice period, 
progressive discipline, psychological 
harassment, workplace policy and 
wrongful dismissal. 
Duty to mitigate 
Court 
findings 
and 
decisions 
The court found that the plaintiff was 
constructively dismissed and a test was 
set out to determine the reasonable 
notice period. 
The court rejected this claim saying the 
employee was not required to remain in 
the bank because serious misconduct 
was alleged and discipline was imposed  
Decisions 
awarded to 
The employee The employee 
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Table 2.1: A compilation of 30 human rights and wrongful dismissal cases across Canada. 
Country: Canada. File no: S094076. (1,1) 
Case 
citation 21 
Waterman v. IBM Canada Limited, 
2010 BCSC 376. 
Appeal 
Human 
rights/ 
wrongful 
dismissal 
court case 
Wrongful dismissal of a 65-year-old 
employee with 40 years of service. 
Appeal against the judgement of the 
trial court in refusing to deduct the 
notice period from the employee’s 
pension. 
Burden of 
proof 
The employee The employer 
Legal 
driving 
principle 
Duty to mitigate; notice period; 
pensions; shares & stocks; wrongful 
dismissal and bonuses. 
Reasonable notice, pension funds. 
Court 
findings 
and 
decisions 
The appellant was entitle 20 months’ 
notice. He was also entitled to an award 
of damages for lack of notice. 
The court dismissed the appeal 
Decision 
awarded to 
The appellant (employee) The employee 
Country: Canada. File no: S086820. (1) 
Case 
citation 22 
Nishina v. Azuma Foods (Canada) Co., 
Ltd., 2010 BCSC 502. 
 
Human 
rights/ 
wrongful 
dismissal 
court case 
Wrongful dismissal of a Japanese 
worker working for a Japanese 
company in BC.  
 
Burden of 
proof 
The employee  
Legal 
driving 
principle 
Immigration(Business); investigation; 
just cause; notice period; punitive 
damages; wallace &bad faith & moral 
& mental distress damages; workplace 
policy & wrongful dismissal. 
 
Court 
findings 
and 
decisions 
The court determined that the employer 
did not have just cause to terminate the 
employee. The court awarded 12 
months’ notice period and damages. 
 
Decisions 
awarded to 
The employee  
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Table 2.2: A compilation of 30 human rights and wrongful dismissal cases across Canada. 
Country: Canada. File no: 0203 12593. (1,1) 
Case 
citation 23 
Elgert v. Home Hardware Stores 
Limited, 2010 ABQB 73 
Appeal 
Human 
rights/ 
wrongful 
dismissal 
court case 
Wrongful dismissal case concerning a 
50-year-old senior employee in a 
management position he was terminated 
for just cause on alleged sexual 
harassment. 
An appeal challenging the verdict of the 
trail court stating that the court failed to 
provide sufficient road map to the 
evidence. 
Burden of 
proof 
The employee The employer 
Legal 
driving 
principle 
Just cause; notice period; punitive 
damages; sexual harassment; Wallace & 
bad faith & moral & mental distress 
damages and wrongful dismissal 
Damages and employment law. 
Court 
findings 
and 
decisions 
The jury handed down its decision 
finding that the appellant did not 
commit an act of sexual harassment and 
was entitled to damages and notice. 
The court said petition is a relevant 
method of investigation. The objections 
about the admission of evidence came 
too late and should have been made at 
trail. The judge found the awards 
reasonable. 
Decision 
awarded to 
The employee. The employee 
Country: Canada. File no: S57050. (1,1) 
Case  
citation 24  
Sifton v. Wheaton Pontiac Buick GMC 
(Nanaimo) Ltd. 
Appeal 
 wrongful 
dismissal 
court case 
This is a wrongful dismissal case in 
which the employee was constructively 
dismissed. 
Appeal seeking redress on the 
judgement at the initial trial. 
Burden of 
proof 
The employee The employer 
Legal 
driving 
principle 
Constructive Dismissal; notice period; 
tort claims; Wallace & bad faith & 
moral & mental distress damages; 
wrongful dismissal. 
Employment contract, duty to mitigate. 
Court 
findings 
and 
decisions 
The court found that the appellant was 
constructively dismissed and was 
entitled to reasonable notice. It also said 
the defendant fail to prove that the 
plaintiff did not mitigate his damages. 
The court dismissed the employers 
appeal siting that raising a new 
argument would cause procedural 
prejudice. The employer having relied 
on the contract at trial cannot hold that 
it is inapplicable at appeal.  
Decisions 
awarded to 
The employee The employee 
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Table 2.3: A compilation of 30 human rights and wrongful dismissal cases across Canada. 
Country: Canada. File no: S116603. (1) 
Case 
citation 25 
Stastny v. Dependable Turbines Ltd., 
2009 BCSC 1648. 
 
Human 
rights/ 
wrongful 
dismissal 
court case 
Wrongful dismissal case in which a 51 
year old machinist with 20 years’ 
service was dismissed without cause.  
 
Burden of 
proof 
The employee  
Legal 
driving 
principle 
Limitation periods; notice period; 
punitive damages; Wallace & bad faith 
& moral & mental distress damages and 
wrongful dismissal. 
 
Court 
findings 
and 
decisions 
The court found that the employee was 
entitled to notice period of 15 months. 
He was also entitled to damages plus 
court ordered interest from date of 
termination. 
 
Decision 
awarded to 
The employee.  
Country: Canada. File no: 07-4437. (1) 
Case 
citation 26 
Marshall v. Old Meets New Furniture 
Ltd. dba Stokes Furniture, 2009 BCSC 
748. 
 
Human 
rights/ 
wrongful 
dismissal 
court case 
Wrongful dismissal case of a store 
manager. 
 
Burden of 
proof 
The employee  
Legal 
driving 
principle 
Duty to mitigate, notice period and 
wrongful dismissal. 
 
Court 
findings 
and 
decisions 
The court was not satisfied that stokes 
furniture met the onus to demonstrate 
that Marshall failed to take reasonable 
steps to avoid her loss. Marshall is also 
entitled to 25 weeks reasonable notice 
period 
 
Decisions 
awarded to 
The employee  
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Table 2.4: A compilation of 30 human rights and wrongful dismissal cases across Canada. 
Country: Canada. File no: S064727. (0,1) 
Case 
citation 27 
Dawydiuk v. I.C.B.C., 2009 BCSC 
1259. 
Appeal 
Human 
rights/ 
wrongful 
dismissal 
court case 
Negative and unfair performance 
appraisal protected by qualified 
privilege. 
To appeal the court’s judgement on 
denying defamation claim as well as 
denial of aggravated or compensatory 
damages. 
Burden of 
proof 
The employee The employee 
Legal 
driving 
principle 
Notice period, privilege, tort claims and 
wrongful dismissal. 
Defamation 
Court 
findings 
and 
decisions 
The appellant claims were dismissed by 
the court. It believed that the 
termination was done without malice 
and she was not entitled to additional 
benefits beyond the 16 month notice 
period.  
The appeal court disagreed with the trial 
judge stating that the contents of the 
report were defamatory. The court said 
carelessness in forming an honest belief 
does not take away the defence of 
qualified privilege. The court awarded 
nominal damages. 
Decision 
awarded to 
The employer The employee 
Country: Canada. File no: 0101 19156. (1,0) 
Case 
citation 28 
Soost v. Merrill Lynch Canada Inc., 
2009 ABQB 591. 
Appeal 
Human 
rights/ 
wrongful 
dismissal 
court case 
Wrongful dismissal case that address 
the manner in which a stockbroker was 
terminated. 
An appeal to reverse the award of 
aggravated and punitive damage.  
Burden of 
proof 
The employee The employer 
Legal 
driving 
principle 
Bonuses; notice period; tort claims; 
Wallace & bad faith & moral & mental 
distress damages; wrongful dismissal. 
Notice period, bad faith and wrongful 
dismissal. 
Court 
findings 
and 
decisions 
The evidence was not satisfactory to 
prove that the appellant refused to 
disclose private placements. There was 
no sufficient basis to summarily dismiss 
the appellant. 
The court of appeal declared that an 
employer can terminate an employee 
provided the dismissal was not done 
maliciously. 
Decisions 
awarded to 
The employee. The employer 
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Table 2.5: A compilation of 30 human rights and wrongful dismissal cases across Canada. 
Country: Canada. File no: 07-CV-335295. (1) 
Case 
citation 29 
Mathieson v. Scotia Capital Inc., 2009 
CanLII 64183. 
 
Human 
rights/ 
wrongful 
dismissal 
court case 
Wrongful dismissal case in which the 
appellant is entitled to bonus amount 
over notice period. 
 
Burden of 
proof 
The employee  
Legal 
driving 
principle 
Bonuses; notice period; Wallace & bad 
faith & moral & mental distress 
damages and wrongful dismissal. 
 
Court 
findings 
and 
decisions 
There was no proof of bad faith in the 
termination. The appellant is entitled to 
notice period towards the high end 
therefore Scotia will keep paying his 
salary and most of his benefit for 24 
months. 
 
Decision 
awarded to 
The employee  
Country: Canada. File no: C49859. (1, 1) 
Case 
citation 30 
Piresferreira v. Ayotte, 2010 ONCA 
384. 
Appeal 
Human 
rights/ 
wrongful 
dismissal 
court case 
Wrongful dismissal case where the 
employee was constructively dismissed 
from work. 
The appeal was based on the fact that 
the trial judge erred because the tort of 
negligence is not available against an 
employer and supervisor for conduct in 
the course of defendants’ employment. 
Burden of 
proof 
The employee The employer 
Legal 
driving 
principle 
Constructive dismissal, Notice period, 
psychological harassment, tort claims, 
bad faith & wallace, disability. 
Non availability of law, Family Law 
Act, wrongful dismissal, and bad faith. 
Court 
findings 
and 
decisions 
The trial judge found Ayotte personally 
liable for torts of battery and intentional 
and negligent infliction of mental 
suffering. She found bell mobility liable 
for the torts committed and liable for 
negligence and constructive dismissal. 
The court reduced the damages owing 
by the employer. June 11, 2010 edition 
of the lawyer’s weekly states 
“employers can’t be sued for negligent 
infliction of mental distress”. The 
appellant received damages for battery.  
Decisions 
awarded to 
The employee The employee 
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Table 1.1: A compilation of 30 human rights and wrongful dismissal cases across Nigeria. 
Country: Nigeria. File no: SC 119. (0,0) 
Case 
citation 1 
Institute of Health Ahmadu Bello 
University Hospital Management Board 
v. Jummai Anyip., [2003] SC.119/2003. 
Appeal 
Human 
rights/ 
wrongful 
dismissal 
court case 
Wrongful dismissal case involving an 
issue of theft of expired drugs. 
Arguing if the court had the right to 
uphold that the dismissal was founded 
on unproven allegations.  
Burden of 
proof 
The employee The employer 
Legal 
driving 
principle 
Wrongful dismissal, salary and 
damages. 
Common law and employment contract. 
Court 
findings 
and 
decisions 
Initially the courts dismissed the claim 
but on appeal the court found that the 
theft was based on unproven allegations 
and the employee was awarded 
damages of $ 686.39 for wrongful 
dismissal and $ 343.19 for cost.  
The appeal was dismissed as lacking 
merit and the appeal court upheld the 
earlier court’s decision. The employee 
could not be reinstated because of the 
master/servant employment law.  
Decision 
awarded to 
The employer/ employee in part The employer. 
Country: Nigeria. File no: SC 69. (0,0) 
Case 
citation 2 
Mike Eze v. Spring- bank ltd., [1998] 
SC.69, 1998 
Appeal 
Human 
rights/ 
wrongful 
dismissal 
court case 
Wrongful dismissal case in which the 
employee was accused of forging the 
former branch manager’s signature and 
engaging in foreign exchange 
malpractices. 
The appeal challenged the ruling of the 
judge and also raised issues that include 
the absence of fair hearing and 
termination before investigations 
occurred. 
Burden of 
proof 
The employee The employer 
Legal 
driving 
principle 
Wrongful dismissal, forgery, gross 
misconduct and summary dismissal 
Wrongful dismissal, forgery, gross 
misconduct and summary dismissal 
Court 
findings 
and 
decisions 
The court found that the relationship 
was that of master and servant therefore 
the employer had a right to dismiss his 
employee. 
The case went through two appeals and 
both appeals were dismissed as not 
having merit. 
Decisions 
awarded to 
The employer The employer 
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Table 1.2: A compilation of 30 human rights and wrongful dismissal cases across Nigeria. 
Country: Nigeria. File no: SC.68. (1, 0) 
Case 
citation 3 
Imonikhe v. Unity-bank plc., [2003] 
SC.68/2003 
Appeal 
Human 
rights/ 
wrongful 
dismissal 
court case 
Wrongful dismissal case involving 
fraud, theft, dishonesty and irregular 
practice in respect of record and 
customer’s account. 
Appeal to provide evidence to establish 
that the allegation of fraud and 
dishonesty connotes the same context in 
the criminal code and it’s the duty of 
the defendant to establish beyond 
reasonable doubt.  
Burden of 
proof 
The employee The employer 
Legal 
driving 
principle 
Wrongful dismissal, summary 
dismissal, misconduct, theft and 
dishonesty. 
Wrongful dismissal, dishonesty, 
criminal code and balance of 
probability. 
Court 
findings 
and 
decisions 
The court found that the employer 
violated the collective agreement and 
the committee set was oral and 
hypothetical. Therefore it declared the 
termination null and void. 
The trial judge felt the employee was 
fishing for grounds that do not exist or 
arise for consideration. It was also 
found that the burden of proof lies on 
the employee to prove the fraud has 
criminal code flavour. 
Decision 
awarded to 
The employee The employer 
Country: Nigeria. File no: CA/EK/9/2011. (0, 0) 
Case 
citation 4 
Samuel Niyi Abereola & Anor v. Mr. 
Aliu Toye & Ors [2011]. 
Appeal 
Human 
rights/ 
wrongful 
dismissal 
court case 
Dismissal of an employee. Whether in a 
master/servant employment relationship 
a master can dismiss his servant from 
his employment for good or for bad 
reasons or for no reason at all. 
Whether a plaintiff can set up a new 
cause of action in reply to a statement 
of defence. 
Burden of 
proof 
The employee The employee 
Legal 
driving 
principle 
Labour law, summary dismissal, 
wrongful dismissal, termination of 
contract of service and common law. 
Labour law, summary dismissal, 
wrongful dismissal, termination of 
contract of service and common law. 
Court 
findings 
and 
decisions 
The court dismissed the claim for 
damages or re-instalment but awarded 
the sum of $1,456.20 as special 
damages and $364. 96 as general 
damages and $1,291.97 to the employer 
The court found nothing offensive in 
the proceedings and recommendations 
of the Committee. The trial judge 
dismissed the appeal and awarded $ 
364.96 as cost to the employer. 
Decisions 
awarded to 
The employer The employer 
 
108 
 
Table 1.3: A compilation of 30 human rights and wrongful dismissal cases across Nigeria. 
Country: Nigeria. File no: CA/L/138/2010. (0, 0) 
Case 
citation 5 
Sule Obaje v. Nigeria Airspace 
Management Agency [2013] LPELR-
19958 
Appeal 
Human 
rights/ 
wrongful 
dismissal 
court case 
Wrongful dismissal case involving an 
allegation of misconduct. 
An appeal requesting the judge to re- 
evaluates the evidence and considers all 
material issues raised by the appellant. 
Burden of 
proof 
The employee The employee 
Legal 
driving 
principle 
Employment contract, labour law, 
employer/employee relationship, and 
termination of employment. 
Employment contract, labour law, 
employer/employee relationship, prima 
facie, and termination of employment. 
Court 
findings 
and 
decisions 
The court found that the appellant had 
no established the likelihood of bias and 
was not denied an opportunity to be 
heard. The suit was dismissed. 
The trial judge views that the 
respondent considered the misconduct 
of the appellant grave enough to justify 
the dismissal, the suit was dismissed. 
Decision 
awarded to 
The employer The employer 
Country: Nigeria. File no: CA/L/921/2009. (1,1) 
Case 
citation 6 
United Bank for Africa Plc v. MRS 
Doreen Nkolika Oranuba [2013] 
LPELR-20685(CA) 
Appeal 
Human 
rights/ 
wrongful 
dismissal 
court case 
Wrongful dismissal case in which the 
procedure of terminating an employee 
violated her terms of employment, 
equity and good conscience. 
Appeal questioning the soundness of the 
trial judges judgement. 
Burden of 
proof 
The appellant (employee) The respondent (employer) 
Legal 
driving 
principle 
Fair hearing, facts pleaded, 
constitutional law, labour law, 
negligence and wrongful dismissal. 
Fair hearing, facts pleaded, 
constitutional law, labour law, 
negligence and wrongful dismissal. 
Court 
findings 
and 
decisions 
The courts declared the termination 
void the courts further awarded the sum 
of $18,039.01 as damages with interest 
of 10% per annum. 
The termination was wrong because the 
employee was not given fair hearing. 
The appeal was held in part, percentage 
awarded was struck out 
Decisions 
awarded to 
The employee The employee 
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Table 1.4: A compilation of 30 human rights and wrongful dismissal cases across Nigeria. 
Country: Nigeria. File no: SC. 266/2006. (0, 0) 
Case 
citation 7 
Isaac Obiuwevbi v. Central Bank of 
Nigeria, [2011] SC. 266/2006 
Appeal 
Human 
rights/ 
wrongful 
dismissal 
court case 
Wrongful dismissal case in which an 
employee was dismissed from work and 
had to wait 23 years for judgement. 
The appeal was based on jurisdiction. 
That is if the court had jurisdiction to 
listen to the appeal. 
Burden of 
proof 
The employee (appellant) The employee (appellant) 
Legal 
driving 
principle 
Jurisdiction and wrongful dismissal. Jurisdiction and wrongful dismissal. 
Court 
findings 
and 
decisions 
The trial judge struck out the case 
because the court lacked the jurisdiction 
to hear the case 
The trial judge said the court may have 
jurisdiction to entertain the suit at the 
time the cause action on which the suit 
is founded arose, but at the time of 
actual trial it is divested of that 
jurisdiction. Appeal dismissed. 
Decision 
awarded to 
The employer The employer 
Country: Nigeria. File no: S.C.109/96. (1,0,0) 
Case 
citation 8 
Samson Babatunde Olarewaju V. 
Afribank Nigeria Plc [1996] S.C.109/96 
 
Human 
rights/ 
wrongful 
dismissal 
court case 
Wrongful dismissal case where the 
charges for dismissal were fraud but 
reasons for dismissing the appellant was 
not stated and the allegations was not 
stated in his termination letter. 
Wrongful dismissal case where the 
charges for dismissal were fraud but 
reasons for dismissing the appellant was 
not stated and the allegations was not 
stated in his termination letter. 
Burden of 
proof 
The appellant (employee) The appellant  (employer ) & 
(employee) 
Legal 
driving 
principle 
Banking law, employment contract, 
contract of service and criminal law. 
Banking law, employment contract, 
contract of service and criminal law. 
Court 
findings 
and 
decisions 
The trial judge held that the respondent 
was wrong to have dismissed the 
appellant without first having the 
appellant arraigned and his guilt 
established in a court of law. 
The employer unanimously won the 
appeal then the employee appealed but 
the appeal was dismissed with cost of 
10,000 Naira ($ 68.64) to the 
respondent (employer). 
Decisions 
awarded to 
The employee The employer 
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Table 1.5: A compilation of 30 human rights and wrongful dismissal cases across Nigeria. 
Country: Nigeria. File no: S.C. 135/2001. (1,0,0) 
Case 
citation 9 
Kunle Osisanya v. Afribank Nigeria Plc 
S.C. 135/2001 
Appeal 
Human 
rights/ 
wrongful 
dismissal 
court case 
Wrongful dismissal case in which an 
employee was dismissed from work on 
allegations of fraud. 
The respondent (employer) appealed on 
22/1/99. The judgement of the court 
was set aside. The respondent won the 
case and the appellant (employee) 
appealed but the appeal was dismissed. 
Burden of 
proof 
The employee The employer 
Legal 
driving 
principle 
Wrongful dismissal, common law, 
employment contract and fraud 
Wrongful dismissal, master and servant 
law, employment contract and fraud 
Court 
findings 
and 
decisions 
The dismissal was declared void and he 
was reinstated to his employment. The 
contract of employment would be 
determined from 23/1/96 by payment of 
a month’s salary in lieu of notice. 
The employee is to be paid all his salary 
and entitlement up to 12th October 1987 
the date of dismissal and one month 
salary in lieu of notice. The court 
cannot reinstate an employee on an 
unwilling employer. 
Decision 
awarded to 
The employee The employer 
Country: Nigeria. File no: SC 198/1986. (0, 0) 
Case 
citation 10 
Engineer Samuel Diden Yalaju-Amaye 
v. Associate Registered Engineering 
Contractors Ltd [1990] SC 198/1986 
Appeal 
Human 
rights/ 
wrongful 
dismissal 
court case 
Wrongful dismissal case in which 
contentions are around the validity of 
removing the appellant as Managing 
Director and the seizure of his shares in 
the company.  
The appeal questions whether the 
appellant can institute an action in 
respect to the wrongs he claimed were 
done by the respondents (employer). 
Burden of 
proof 
The employee(appellant) The employer(defendant) 
Legal 
driving 
principle 
Employment contract, liability, contract 
of service, company act, common law 
relationship. 
Employment contract, liability, contract 
of service, company act, common law 
relationship. 
Court 
findings 
and 
decisions 
The trial judge rejected the defence of 
the defendants and accepted the claims 
of the plaintiff. He awarded general 
damages for liability 
The trial judge found that the plaintiff 
did not give notice of intention of oral 
resignation and did not relinquish his 
shares. 
Decisions 
awarded to 
The employee (appellant) The employee (respondent) 
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Table 1.6: A compilation of 30 human rights and wrongful dismissal cases across Nigeria. 
Country: Nigeria. File no: CA/IL/92/99. (1,0) 
Case 
citation 11 
Taxaco Nigeria PLC v. Alfred G. 
Adegbile Kehinde. Nigeria Court of 
Appeal, CA/IL/92/99. 
Appeal 
Human 
rights/ 
wrongful 
dismissal 
court case 
Wrongful dismissal case in regards to 
employment contract. 
Appeal to declare the judgement of the 
court null and void and also questioning 
the soundness of the judgement. 
Burden of 
proof 
The employee The employee 
Legal 
driving 
principle 
Contract of employment, collective 
agreement, onus of proof, standard term 
contract of employment and wrongful 
dismissal. 
Collective agreement, onus of proof, 
contract of employment and wrongful 
dismissal. 
Court 
findings 
and 
decisions 
The trial Judge held that the dismissal 
was unlawful. The court refused to 
declare the employment as subsisting. 
The court found that the collective 
agreement was inapplicable in the 
wrongfulness of the dismissal. Damages 
were awarded. 
The courts said it is established by law 
that the right to terminate a contract of 
employment can be exercised by both 
parties to the contract. When it is 
exercised, no reasons need to be given. 
It is therefore not for a court to search 
for the reason for the termination of the 
contract. 
Decision 
awarded to 
The employee (Appellant). The employer. 
Country: Nigeria. File no: CA/K/282/2006. (1,1) 
Case 
citation 12 
New Nigeria Newspapers LTD v. 
Atoyebi.,[2013] LPELR-
21489(CA),(2013). 
Appeal 
 court case Wrongful dismissal Wrongful dismissal 
Burden of 
proof 
The employee (appellant) The employer 
Legal 
driving 
principle 
Employment contract, common law, 
labor law, duty of court and 
interpretation of law. 
Summary dismissal, statutory flavour, 
criminal justice, equity and fair hearing. 
Court 
findings 
and 
decisions 
The courts found that the summary 
dismissal was against the rules of 
criminal justice, equity and fair hearing. 
The employment was governed by 
statutory flavour and dismissal cannot 
be like one employed under master and 
servant employment.   
The appeal was held in part as the 
damages awarded as loss of earnings 
were set aside and in its place there was 
an order of reinstatement of the 
employee to his office as his 
appointment was one with statutory 
flavour and entitled to salary. 
Decisions 
awarded to 
The employee The employee 
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Table 1.7: A compilation of 30 human rights and wrongful dismissal cases across Nigeria. 
Country: Nigeria. File no: SC. 104/200. (0,1) 
Case 
citation 13 
Ex-Capt Charles .C. Ekeagwu v. The 
Nigerian Army; Attorney General of the 
Federation and Minister of Justice., 
[2006] SC. 104/2006 
Appeal 
wrongful 
dismissal 
court case 
Regarding theft which the employee 
was acquitted and was dismissed from 
service but was reinstated later he was 
compulsory retired.  
Error in assumption that the appellant 
received his benefits and entitlement 
therefore claiming that the action 
signals his accepted the dismissal. 
Burden of 
proof 
The employee The employer 
Legal 
driving 
principle 
Contract of employment, armed forces 
act, wrongful dismissal and labor law. 
Contract of employment, wrongful 
dismissal and labor law. 
Court 
findings 
and 
decisions 
The courts found that the section 10 of 
the armed forces act gave the employer 
every right to compulsorily retire the 
appellant and that he also received some 
payment therefore his fate was sealed 
and seen as acceptance. 
Court found that there was no iota of 
evidence to prove that the employee 
received his benefits from the 
retirement. Therefore he is entitled to 
six months’ salary in lieu of notice in 
addition to other retirement benefits. 
Decision 
awarded to 
The employer. The employee. 
Country: Nigeria. File no: SC.117/1994. (1,0) 
Case 
citation 14 
Francis Adesegun Katto v. Central 
Bank of Nigeria.,[1994] SC.117/1994   
Appeal 
 wrongful 
dismissal 
court case 
Wrongful dismissal case involving 
defamation. 
Whether wrongful termination per se 
can constitute defamation. 
Burden of 
proof 
The employee The employer 
Legal 
driving 
principle 
Wrongful dismissal, employment 
contract and defamation. 
Interpretation of the law. 
Court 
findings 
and 
decisions 
The judge ordered reinstatement of the 
plaintiff to his employment and should 
be given all entitlements, including 
promotions. Or the employee should be 
paid his gratuity equal to his annual 
salary and the amount should progress 
by 10% per annum. He should also be 
paid his pension when he would be 
45years of age. 
The court believes the letter of 
termination of employment simply 
stated that his services were no longer 
needed and he was advised to collect his 
one month’s salary in lieu of notice. 
The letter of termination never adverted 
to any fraud, misconduct or dishonesty. 
Therefore, there is nothing in evidence 
to connote defamation. Suit dismissed.  
Decisions 
awarded to 
The employee The employer 
113 
 
Table 1.8: A compilation of 30 human rights and wrongful dismissal cases across Nigeria. 
Country: Nigeria. File no: CA/L/164/04. (0,1) 
Case 
citation 15 
Stephen. A. Odeyemi v. Nigeria 
Telecommunications Plc [2009] 
CA/L/164/04 
Appeal 
Human 
rights/ 
wrongful 
dismissal 
court case 
Wrongful dismissal case involving a 
government worker charged with arson 
and vandalism after a fire incident. The 
charges were later dropped but he was 
dismissed from service. 
Appeal on court ruling delivered July 
12th 2002 dismissing suit filed by the on 
grounds that the action was statute of 
the Public Officer Protection Act. 
Burden of 
proof 
The employee The employee 
Legal 
driving 
principle 
Employment contract, Labour law, 
statutory law and wrongful dismissal. 
Employment contract, Labour law, 
statutory law and wrongful dismissal. 
Court 
findings 
and 
decisions 
The learned judge found that the suit 
commenced three years since the 
dismissal so it was time barred and 
consequently statue barred the judge 
dismissed it. 
The employees’ employment has 
statutory flavour. The court ordered the 
reinstatement of the employee. All his 
arrears of salary and entitlements should 
be paid to the date of reinstatement. 
Decision 
awarded to 
The employer The employee. 
Country: Nigeria. File no: SC.75/2007. (1,1) 
Case 
citation 16 
Taiwo Oloruntoba-Oju (Dr)., & others 
v. University of Ilorin., The governing 
Council of University of Ilorin and 
Supreme Court of Nigeria.SC.75/2007 
Appeal 
Human 
rights/ 
wrongful 
dismissal 
court case 
Wrongful dismissal case in which the 
employees received termination letters 
stating that their services were no 
longer needed. The letters did not state 
the reason for the termination. 
Appeal reversing the earlier judgements 
and the court of appeal declared the trial 
as having elements of trade dispute and 
should be handled by the National 
Industrial Court. 
Burden of 
proof 
The employees’ The employer 
Legal 
driving 
principle 
Administrative law, constitutional law, 
fair hearing, employment contract, 
common law, and wrongful dismissal. 
Principle of interpretation, statues and 
trade dispute.  
Court 
findings 
and 
decisions 
The courts granted the employees all 
their reliefs and declared the 
termination null and void. 
The courts found that the appellant were 
not given an opportunity to represent 
themselves before the university 
council. Termination was made void. 
Decisions 
awarded to 
The employees’ The employees’ 
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Table 1.9: A compilation of 30 human rights and wrongful dismissal cases across Nigeria. 
Country: Nigeria. File no: CA/IL/70/2010. (1,1) 
Case 
citation 17 
Kwara State Polytechnic, Ilorin & 
Anors v. Mr. Kamaru Gbadebo 
Shittu.,[2012] LPERLR-9843(CA). 
Appeal 
wrongful 
dismissal 
court case 
Wrongful dismissal case involving an 
employee working in a government runs 
polytechnic. 
Appeal challenging the decisions of the 
court and its interpretation of statutes. 
Burden of 
proof 
The employee The employer 
Legal 
driving 
principle 
Statutory provision, employment 
contract, labour law, common law 
employment relationships and power of 
the judge. 
Interpretation of statute, wrongful 
dismissal 
Court 
findings 
and 
decisions 
The trial judge granted all the reliefs of 
the employee and ordered that he be 
reinstated to his office with all his rights 
and privileges including salaries. 
The judge held that records of the 
evidences reveal that the employers 
were disenchanted with the services of 
the employee and plotted to retire him 
forcefully. An act that could have been 
achieved legitimately if the employer 
followed the law. dismissal nullified 
Decision 
awarded to 
The employee The employee 
Country: Nigeria. File no: CA/L/347/2011. (1,1) 
Case 
citation 18 
Cadbury Nig. Plc. V. Olubunmi O. Oni 
[2012] LPERLR- 19821(CA)   
Appeal 
wrongful 
dismissal 
court case 
Wrongful dismissal in which there was 
a breach of contract. 
Appeal asking the court to set aside the 
earlier judgement.  
Burden of 
proof 
The employee The employer 
Legal 
driving 
principle 
Constitutional law, misconduct, burden 
of proof, contract of employment, 
labour law, duty of court, fair hearing. 
Misconduct of an employee, 
interpretation of statutes, damages and 
summary dismissal. 
Court 
findings 
and 
decisions 
The courts found that the dismissal of 
the employee was wrongful, unlawful 
and a breach of employment contract. 
An order was made for payment to the 
employee his rights and entitlements 
accruing until 6 months from the 
wrongful termination.  
The court dismissed the appeal as 
having no merit. 
Decisions 
awarded to 
The employee. The employee. 
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Table 2.0: A compilation of 30 human rights and wrongful dismissal cases across Nigeria. 
Country: Nigeria. File no: CA/K/242/2012 . (0,1) 
Case 
citation 19 
Nnadi v. National Ear Care Centre & 
Anor [2014] LPELR-22910(CA) 
Appeal 
 wrongful 
dismissal 
court case 
Wrongful dismissal case involving an 
employee who believed his employment 
was covered by statutory flavour. 
Appeal made by the employee against 
the judgement of the court.  
Burden of 
proof 
The employee. The employee 
Legal 
driving 
principle 
Labour Law, Statutory interpretation, 
wrongful dismissal. 
Wrongful dismissal, statutory 
interpretation and court decision. 
Court 
findings 
and 
decisions 
The court dismissed the claim of the 
employee and awarded the case to the 
employer 
The court resolved the case in favor of 
the employee stating that he was a 
confirmed staff and his employment 
cannot be terminated with one month’s 
salary in lieu of notice. The termination 
was declared wrong and appellant 
remains an employee of the 
organization. 
Decision 
awarded to 
The employer The employee 
Country: Nigeria. File no: SC.183/2001. (0,0) 
Case 
citation 20 
Patrick Ziideeh V. Rivers State Civil 
Service Commission [2001] 
SC.183/2001 
Appeal 
Human 
rights/ 
wrongful 
dismissal 
court case 
Wrongful dismissal case in which the 
employee was charged with theft and 
discharged from his employment. 
Appeal seeking redress from the court 
on the suit where the employee claims 
wrongful dismissal. 
Burden of 
proof 
The employee The employee 
Legal 
driving 
principle 
Burden of proof, wrongful dismissal, 
negligence and statutory law. 
Fair hearing, civil service rules and 
statutory flavour. 
Court 
findings 
and 
decisions 
The appellant was acquitted of the 
crime of theft but was grossly negligent. 
The courts dismissed the employees’ 
action. 
The courts found that the employee did 
not provide adequate evidence to 
support his claims. The appeal was 
dismissed. 
Decisions 
awarded to 
The employer The employer. 
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Table 2.1: A compilation of 30 human rights and wrongful dismissal cases across Nigeria. 
Country: Nigeria. File no: CA/B/264/96. (1,0) 
Case 
citation 21 
Nigerian Telecommunications ltd V. 
Emmanuel Oshodin [1996] 
CA/B/264/96 
Appeal 
wrongful 
dismissal 
court case 
Wrongful dismissal case involving a 
government worker. 
Appeal challenging the judgement of 
the court. 
Burden of 
proof 
The employee The employer 
Legal 
driving 
principle 
Contract of service, damages, master 
and servant law wrongful dismissal. 
Contract of service, damages, master 
and servant law wrongful dismissal. 
Court 
findings 
and 
decisions 
The court found that the employee was 
wrongfully dismissed and granted the 
employee his salary and other benefits. 
The court ordered the reinstatement of 
the employee. 
The court found that the employee had 
no proof of being employed by the 
current employer because of the 
company was an acquisition and 
therefore cannot be termed wrongful 
Decision 
awarded to 
The employee. The employer. 
Country: Nigeria. File no: CA/B/121/95. (0,1) 
Case 
citation 22 
Bernard Okoebor v. Police Council, 
Inspector- General of Police, 
Commissioner of Police, Edo state. 
Appeal 
 wrongful 
dismissal 
court case 
Wrongful dismissal case involving a 
police officer claiming damages and 
reinstatement. 
Appeal challenging the verdit of the 
trial. 
Burden of 
proof 
The employee The employee 
Legal 
driving 
principle 
Practice and procedure, proof, common 
law, precedence. 
Practice and procedure, proof, common 
law, precedence. 
Court 
findings 
and 
decisions 
The trial judge said the employee failed 
to prove his claims and withholding 
relevant information. He dismissed the 
entire case and awarded cost in favor of 
the employer.  
The trial judge held that the employer 
did not defend themselves and the 
employee was punished twice for the 
same offense which showed a lot of 
malice. 
Decisions 
awarded to 
The employer. The employee. 
 
 
 
117 
 
Table 2.2: A compilation of 30 human rights and wrongful dismissal cases across Nigeria. 
Country: Nigeria. File no: CA/C/52/2009. (0,0) 
Case 
citation 23 
Obonganwan Mary Ntewo V. 
University Of Calabar Teaching 
Hospital & Anor.[2013] LPELR-
20332(CA). 
Appeal 
Human 
rights/ 
wrongful 
dismissal 
court case 
Wrongful dismissal case in which an 
employee seeks reinstatement and 
damages for wrongful dismissal. 
Appeal challenging the verdict of the 
courts. 
Burden of 
proof 
The employee The employee 
Legal 
driving 
principle 
Impropriety, administrative law, fair 
disciplinary hearing, labour law, 
Grounds of appeal, fair hearing and 
wrongful dismissal. 
Court 
findings 
and 
decisions 
The courts found that the employer 
handled the dismissal properly and that 
the dismissal was in consonance with 
the law and therefore lawful. 
The courts found that justice has been 
done in the case against the employee. 
The court believes that justice has been 
served and the appeal lacks merit. 
Decision 
awarded to 
The employer The employer. 
Country: Nigeria. File no: SC.197/2002. (1,1) 
Case 
citation 24 
Shell Petroleum Dev. CO. LTD v. Chief 
Victor Sunday Olarewaju [2002] 
SC.197/2002. 
Appeal 
 wrongful 
dismissal 
court case 
Wrongful dismissal case involving an 
employee who was summarily 
dismissed. 
Appeal against the judgement as this 
was purely a case of lord and servant. 
Employee not entitled to damages. 
Burden of 
proof 
The employee The employer 
Legal 
driving 
principle 
Summary dismissal, wrongful 
dismissal, unlawful detention and 
damages. 
Common law, common law, and 
wrongful dismissal. 
Court 
findings 
and 
decisions 
The claim was allowed in part. The 
judge held that the employee was 
wrongfully dismissed; damages were 
awarded for the unlawful arrest. 
Reinstatement was refused. 
The court held that the measure of 
damages is prima facie based on the 
contract of employment. Therefore the 
appeal was dismissed. 
Decisions 
awarded to 
The employee. The employee. 
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Table 2.3: A compilation of 30 human rights and wrongful dismissal cases across Nigeria. 
Country: Nigeria. File no: CA/I/178/2000. (1,0) 
Case 
citation 25 
Chief Funso Ologunde v. Carnaudmetal 
Box Toyo Glass Nigeia PLC [2002] 
LPELR-12216(CA). 
Appeal. 
 wrongful 
dismissal 
court case 
Wrongful dismissal case. Appeal by the employee not satisfied 
with the judgements of the courts and 
seeks to get damages for health 
problems. 
Burden of 
proof 
The employee The employee 
Legal 
driving 
principle 
Contract of employment, labor law, 
contract of service, damages, contract, 
and wrongful dismissal. 
Power of court, labor law, and 
termination of appointment, 
Court 
findings 
and 
decisions 
The court ordered that the employee be 
paid his entitlement, salary and 
allowance. Other claims were 
dismissed. 
The court states that this case is of 
contract of employment and not tort. 
The court cannot award damages for 
injured feelings. The court dismissed 
the appeal. 
Decision 
awarded to 
The employee The employer 
Country: Nigeria. File no: SC. 60/1998. (1,0) 
Case 
citation 26 
Godfrey Isievwore v. National Electric 
Power Authority [1998] SC. 60/1998. 
Appeal 
Human 
rights/ 
wrongful 
dismissal 
court case 
Wrongful dismissal case involving a 
government worker claiming wrongful 
dismissal, payment of salary and 
reinstatement. 
Appeal asking the court to set aside 
reinstatement because his employment 
did not have statutory flavour. 
Burden of 
proof 
The employee The employee 
Legal 
driving 
principle 
Wrongful dismissal and statutory law. Wrongful dismissal and statutory law 
Court 
findings 
and 
decisions 
The courts declared the dismissal as 
null and void. He employee is still in 
the employ and is entitled to his salaries 
or emoluments. He was ordered to be 
reinstated. 
The court set aside the order for 
reinstatement and the employee 
appealed this but the appeal was 
dismissed as lacking merit. 
Decisions 
awarded to 
The employee The employer 
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Table 2.4: A compilation of 30 human rights and wrongful dismissal cases across Nigeria. 
Country: Nigeria. File no: CA/A/154/2004. (1,1) 
Case 
citation 27 
Pius A. Hul, Edwin Osuhor, Emmanuel 
Ekong v. Corporate Affairs 
Commission, Federal Ministry Of 
Commerce, The Hon. Minister of 
Commerce, The President, C-in-C, 
Federal Republic of  Nigeria, The 
Attorney General and Hon. Minister of 
Justice [2004]. CA/A/154/2004 
Appeal 
 wrongful 
dismissal 
court case 
Wrongful dismissal involving civil 
servants claiming lack of due process. 
Appeal against the judgement of the 
courts and seeking redress against 
wrongful dismissal. 
Burden of 
proof 
The employees The employees 
Legal 
driving 
principle 
Statutory flavour, wrongful dismissal, 
due process, fair hearing and wrongful 
dismissal. 
Breach of status, statutory flavour, 
wrongful dismissal, due process, fair 
hearing and wrongful dismissal. 
Court 
findings 
and 
decisions 
The courts stated that the termination of 
the plaintiff’s appointment is wrongful 
and not in accordance with the 
conditions of service but the court 
cannot grant that the employee’s 
employment is still subsisting, or an 
order declaring the termination null and 
void or an order restraining the 
employer from terminating the 
employees appointment or an order for 
reinstatement or an order compelling 
the defendants to pay the employees 
their salaries and allowance due to them 
from purported termination or an order 
granting the employees to retire with 
full benefits and entitlements. The 
courts said the plaintiffs are entitled to 
three months’ salary in lieu of notice 
and other payments such as leave 
bonus, benefits and distinct from money 
due in lieu of notice. The courts 
dismissed counter claims from both the 
appellants and the defendants. The 
appellants were dissatisfied and 
appealed the judgement  
The appeal court found that the 
employment itself is not governed by 
any statutory provision. Therefore it 
does not enjoy statutory protection and 
cannot be said to have statutory flavour. 
The contract between the parties is that 
of master and servant or an employer 
and his employee. A master is under no 
obligation to give reasons terminating 
the appointment of his servant. He can 
terminate the contract at any time for 
any reason.  A servant can be dismissed 
without observing the principles of 
natural neutral justice as the question 
does not depend on whether the master 
has heard the servant defense but on the 
facts emerging at the trial proving 
breach of contract. A cross appeal was 
filed and submitted that having found 
that the termination of the employments 
were wrongful and being public officers 
are entitled to pensions and gratuity, 
their terminated in breach of the law 
and their conditions of service, 
fundamental right to fair hearing. 
Decision 
awarded to 
The employees in part. The employees in part. 
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Country: Nigeria. File no: CA/I/234/2000. (1,0) 
Case 
citation 28 
A. F. Amos & Ors v. University Of 
Ibadan [2002] LPELR-12157(CA) 
Appeal 
Human 
rights/ 
wrongful 
dismissal 
court case 
Wrongful dismissal involving a 
university employee who was 
terminated from service without proper 
notice. 
Appeal against the court ruling question 
whether the court was right in their 
ruling that the relationship was that of 
master and servant and if the employee 
was protected by statutes. 
Burden of 
proof 
The employee The employee 
Legal 
driving 
principle 
Damages, breach of contract, contract 
of appointment, contract of personal 
service and statutory protection, and 
wrongful termination. 
Statutory flavour and labour law. 
Court 
findings 
and 
decisions 
The trial judge said that the bulletin 
issued by the employer was not enough 
notice terminating the appointment of 
the plaintiff from service of the 
employer therefore the termination is 
wrongful. That the employer having 
exercised its right to terminate the 
appointments of the employee is 
responsible for paying damages limited 
to the amount which the employee 
would have earned over the period of 
notice. The employee is entitled to full 
remuneration and entitlements. 
The court of appeal concluded its 
hearing stating that it agreed with the 
conclusion of the trial judge that the 
employment of the appellants were not 
statutorily protected and that the 
contract between the parties to be 
applied by the court is that contained in 
the appellant letters of appointment and 
the university of Ibadan’s new 
conditions of service for junior staff.  
The courts hold that the contract 
between the parties is ordinary contracts 
of master and servant. The court agreed 
that the termination of the of the 
employee through bulletin was 
wrongful for non-compliance with the 
pre-termination notice and for which the 
remedy for the appellants is not in their 
reinstatement but rather in damages 
limited to such amount as they would 
have earned over the period of notice 
required to lawfully terminate the 
contract. 
Decisions 
awarded to 
The employee employer 
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Table 2.5: A compilation of 30 human rights and wrongful dismissal cases across Nigeria. 
Country: Nigeria. File no: SC.81/1999. (0,0) 
Case 
citation 29 
Charles Udegbunam v. Federal Capital 
Development [1999]. SC.81/1999 
Appeal 
Human 
rights/ 
wrongful 
dismissal 
court case 
Wrongful dismissal case in which an 
employee was absent from duty without 
leave and seek redress and 
reinstatement. 
Appeal against the judgement of the 
court asking whether the employee was 
wrong in law to include claims for 
salaries, leave allowances in an action 
for wrongful dismissal. 
Burden of 
proof 
The employee The employee 
Legal  
principle 
Wrongful termination, statutory flavour. Wrongful termination, statutory flavour 
and benefits  
Court 
findings 
and 
decisions 
The judge dismissed the claims of the 
plaintiff and his appeal was also 
dismissed. 
The appeal was dismissed as having no 
merit. The rule is that every pleading 
must state facts not law. So that a 
plaintiff who wishes to prove at trial 
that a particular law applies to his case 
must state the facts which make the law 
applicable and will not be allowed to 
plead conclusions of law. 
Decision 
awarded to 
The employer The employer 
Country: Nigeria. File no: SC.297/2002. (0,1) 
Case 
citation 30 
Emeka Nwana v. Federal Capital 
Development Authority [2002] 
SC.297/2002 
Appeal 
Human 
rights/ 
wrongful 
dismissal 
court case 
Wrongful dismissal case involving an 
employee who absented himself from 
duty without leave and seeking redress 
for termination of employment. 
The employee seeking redress for 
grievances from both courts refusing to 
grant any reliefs and stating that the 
employer is right in dismissing the 
employee. 
Burden of 
proof 
The employee The employee 
Legal 
principle 
Wrongful dismissal, statutory flavour, 
labour law and administrative law. 
Wrongful dismissal, statutory flavour, 
labour law and administrative law 
Court 
findings 
and 
decisions 
The courts upheld as proper the 
dismissal of the employee because an 
employer has the right to dismiss his 
employee. The court dismissed the 
claims of the employee as having no 
merit. 
The court set aside the judgement of the 
previous courts stating that the appeal 
has merit because judgement was based 
on incomplete evidence. Also the issue 
is not if the judgement was right but 
whether the ruling followed due process 
by giving the employee fair hearing  
Decisions 
awarded to 
The employer The employee 
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Appendix D 
Case summary (Public Sector Nigeria) 
Regarding the four cases initially won by the employer’s each of the cases will be examined and 
these cases are found in tables 1.7 (case 13), table 1.8 (case 15), table 2.1 (case 22) and table 2.5 
(case 30).  
Case 13 is a decision that is covered by statutory flavour but it is also a military case conducted 
in a civil court and not the military court. It was evident that the dismissal was substituted by 
compulsory retirement. The judgement in the case is intriguing because it is a wrongful dismissal 
case changed to a forced discharge from duty. The legal driving principle was the employment 
contract, armed forces act and labour laws. This law especially the Armed Forces Act gave the 
employer every right to a compulsory retirement of the employee, therefore, the issue of 
reinstatement as provided by the labour laws (statutory flavour) cannot be enforced because the 
condition of service (employment contract) gave the employer the authority to retire the 
employee. The silver lining in this case is that the employee was able to get his benefits from 
retirement because initially the Army refused to give the employee his benefits claiming he had 
received it when he was first dismissed from service.  
Case 15 was initially dismissed because it was statue barred but on appeal the judge allowed the 
case on grounds that section 2(a) of the Public Officers Protection Act contends that the law is 
clear on when an action against a public officer ought to commence in court but the court fail to 
determine if the Act was complied with by the appropriate authority. This brings me to the issue 
in this case. The legal driving principle was the employment contract, statutory and labor laws. 
This law especially section 318(g) of the 1999 Constitution of the Federal Republic of Nigeria 
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and it entitles public officers all the protection and privileges available to Public Officers, 
therefore, the employees’ employment has statutory flavour.  The appeal court found the letter of 
dismissal was delegated and signed to an individual with no proper signing authority. Therefore, 
section 2(a) of the Public Officer Protection Act cannot apply. The dismissal was declared void 
and under this circumstance because of the statutory flavour the employee was ordered to be 
reinstated. It is noted here that the court will not impose an employee on an unwilling employer 
but in this case the employment is above that of a master and servant relationship. The court 
however, will not award damages because it had granted the principle claim.  
Case 22 the legal driving principles are practice and procedure, proof, common law, and 
precedence. The case filed was found on the grounds of bias and personal vendetta in the 
wrongful dismissal. The employer chose not to defend their action and the employee gave 
evidence and on a balance of probability. The court found the employee could not defend their 
claim because they could not produce their letter of appointment therefore, the law suit was 
dismissed. On appeal the courts found the employee was punished twice for his offence and the 
failure of the employer to defend their position in court led the court to award the case to the 
employee.   
Case 30 the legal driving principles are wrongful dismissal, statutory flavour, labour law and 
administrative law. The employer refuted the notion that the employee’s employment has 
statutory flavour by stating the status of the employee is determined by the contract of 
employment. The court of appeal decided to shelf the question of the employee’s employment 
status because the court felt it was not necessary for the immediate resolution of the issue in the 
court. The employer tried to pass off the employment as that of a master and servant. The courts 
however, found out that the nature of the employment between the employer and employee has 
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statutory flavour. It must be stated here that after the employer provided evidence to the nature of 
employment it is perceived as giving the court the right to examine the issue of the employee’s 
employment contract. The employer then claimed a slip in providing evidence. 
An examination of the four cases initially won by the employee and these cases are found in 
table 1.7 (case 14), table 2.1 (case 21), table 2.3 (case 26) and table 2.4 (case 28).  
Case 14 the legal driving principle in the case is the employment contract. The judge paints a 
scenario where it is believed that both the employer and employee desire to severe the 
employment relationship. The court said it cannot look beyond the terms in the contract of 
employment therefore the staff manual of the Central Bank of Nigeria states that the appointment 
of a permanent staff member can be terminated by the staff member or by the bank giving a 
month’s notice or payment in lieu of notice. The court stated that this case is simply an 
employment contract between a master and servant.  
Case 21 the legal driving principles are contract of service, damages, master and servant law and 
wrongful dismissal. This is a case of a government owned establishment that was privatized. 
Hence, employees who enjoyed statutory flavour now found themselves without the benefits of 
those statues. The court declared that because the organisation has fallen into private hands the 
employee has no proof of employment hence their employment is not valid because they had no 
employment contract with the new employers.  
Case 26 the legal driving principles are wrongful dismissal and statutory law. This case shows a 
situation where employment was terminated due to reorganisation and eliminating redundancy, 
negligence of duty and fighting while on duty. The courts acquitted the employee and ordered 
the reinstatement. However, on appeal it was found that the employee’s employment did not 
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have statutory flavour.  It was found after the case review, the court said the employee’s 
condition of service was contained in the companies’ hand book and not in any statute. The case 
is therefore that of maser and servant and was dismissed by the court.  
Case 28 the legal driving principles are damages, breach of contract, contract of appointment, 
contract of personal service and statutory protection, and wrongful termination. The terms of 
contract were found in the University of Ibadan Act Captioned 454 Laws of the Federation of 
Nigeria 1990. Therefore, the bulletin used to terminate the employee’s employment was not in 
accordance with the contract of employment. There was also a contention that the employment 
had statutory flavour. The employer however argued that the fact that the Acts establishment was 
by the university did not raise the status of its contract beyond that of master and servant. The 
employer argued that although the institution was established by a statue, the institutions contract 
of service is not statutorily protected but it is rather governed by terms and conditions in the 
letter of appointment of junior staff. Based on the examination of the terms of contract the 
employee contract was not statutorily covered therefore it was a master and servant relationship. 
An examination of cases initially won by the employer at trail and appeal these cases are found 
in table 1.1 (case 1), table 1.3 (case 5), table 1.4 (case 7), table 2.0 (case 20), table 2.2 (case 23) 
and table 2.5 (case 29).  
Case 1 the legal driving principles were employment contract, wrongful termination, salary and 
damages. The employee was charged with theft of expired medications. An Administrative 
Disciplinary Committee was set up to investigate the allegation. At the end of the investigation 
the employee was found innocent of the allegations and recommended for reinstatement. 
However the employee was terminated and at trial the judge dismissed the case as lacking merit 
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so it went on appeal where the court held that the dismissal was on unfounded allegations. The 
employer appealed this judgement and it was finally determined that the court has no jurisdiction 
to impose a servant on an unwilling master. The court held that there is no basis to declare the 
employee’s employment as still subsisting even if the employer failed to justify the dismissal. 
Though dismissal was wrongful the employee’s employment contract doesn’t have statutory 
flavour.  
Case 5 legal driving principle is misconduct and procedural fairness. The employee contends that 
the procedure for termination in the employee’s condition of service hand book was disregarded. 
Provision for fair hearing requires an accused employee to be given notice of allegations and the 
employee make defence of such accusations. In Nigeria any form of misconduct is grievous and 
therefore the employer always wins against the employee. The court held that the employee did 
not establish that there was a likelihood of bias therefore the court did not view the absence of 
the record proceeding of the disciplinary committee as relevant to the case. The court also held 
that the spirit of the employee handbook was not violated. The court held that the employee was 
not denied an opportunity to be heard.  
Case 7 is very interesting in that it went before two judges who retired without passing 
judgement on the case. The legal driving principle in this case is wrongful dismissal and 
jurisdiction. The court held that after 23years of trying to find the right court the employee is 
better off filing a substantive suit regarding his entitlements. The case was tossed to and fro on 
the matter of jurisdiction that at the end of the day the case was dismissed on the premise of 
jurisdiction and the case lacking redeeming features.  
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Case 20 is a case of negligence and wrongful dismissal. The employee was found negligent 
which resulted in a theft in the store but was recommended for reinstatement by the panel. The 
court held that the employee cannot file for wrongful dismissal when there was no presentation 
of the employees letter of appointment into the Civil Service stating the terms of the 
employment. The courts held that since the employee was not dismissed from service but was 
rather terminated they cannot reap the benefit of the Civil Service Rule 04107 in dealing with the 
procedure for dismissal. The case was dismissed on appeal.  
Case 23 the legal principle in this case is that of misconduct and wrongful dismal. The courts 
held that the employee did not make a case to grant the reliefs which she sought. The courts 
further declared that the employee disqualified himself from being heard by the courts because of 
his failure to take procedural steps and therefore cannot complain of lack of fair hearing. The 
courts also hold that this process holds true for tribunals and also panels of inquiry. The courts 
said that the provision for fair hearing simply requires an accused employee should be given 
adequate notice of the allegations leveled against to adequately represent themselves. In this 
regard the employee was asking for what the law could not afford her. Hence in this case the 
employee was given an opportunity to make representation to the panel of inquiry because the 
employer set up a committee and in the courts eyes it shows that the employee was given fair 
hearing. The employee received half payment of salary for twelve month the courts believed she 
benefit from this therefore it showed she acquiesced and cannot complain for wrongful dismissal.  
Case 29 the legal driving principles are wrongful termination, statutory flavour. In this case the 
courts held that the employee was given fair hearing in accordance to section 33 of the 1979 
Constitution before his employment was terminated. The courts held that based on the facts 
before it the employee should have been instantly dismissed. The court also held that it was not 
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its duty to go on a voluntary voyage to provide evidence for the employee. The courts further 
said that the employee lied about his where about by saying he was receiving treatment while 
inquiries revealed that he was a full time student of the University of Lagos. This was a gross 
misconduct and is liable for instant dismissal. The court stated that based on the evidence 
presented by the employer it showed that the employee was absent from work, he stayed in 
Lagos to enrol as a full time student of the University of Lagos. On the issue of damages, 
allowance and other such claims the court stated that the law is firm that it is not every error or 
slip in judgement that will result in allowing an appeal. It held that only when the error is 
substantial in terms of miscarriage of justice that the courts are authorized to interfere. 
Analysis on cases initially won by the employee in trial and on appeal these cases are found in 
Table 1.6 (case 12), table 1.8 (case 16), table 1.9 (case 17), table 2.0 (case 19) and table 2.4 (case 
27).  
Case 12 the legal driving principle are employment contract, labour laws, common law; duty of 
the court and interpretation of law. This case the employee believes that he is covered by 
statutory flavour and cannot be dismissed like a master and servant employment. However the 
employer argued that it was a limited liability company not covered by statute and the employee 
was in public service covered by the condition of service. The employer further stated that just 
because the organization is owned by the Federal Government it does not imply that the 
condition of service is of a special character beyond that of a master and servant. The employer 
also admitted that the employee’s appointment was pensionable. The employer said under the 
rule of law there is no fixed degree of misconduct to support dismissal that it should be enough 
that the employer finds the conduct of the employee grave enough for dismissal. The issue being 
that the employee’s character (partly relating to the employee’s revelation that the employer had 
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ghost workers) undermined the confidence which exist between employee and employer. This 
the employer believed was working against his interest and amounts to gross misconduct and 
under the law the employer can dismiss the employee irrespective of the Condition of Service.  
The employer believed the court only went through evidence that was before it and did nothing 
more. The stated that the employee was dismissed for the shameful failure to fulfil his 
obligations which resulted in financial loss to the employer. The courts held that the publishing 
company is solely owned by the Federal Government and as such is governed by statutory 
flavour. The court further said that the issue before it involves the employee (who was the chief 
accountant) who was audited and cleared after a police investigation. The court held that having 
being cleared the employee was not given fair hearing but was dismissed by the employer. The 
court ordered the reinstatement of the employee.  
Case 16 the legal driving principles are wrongful termination, administrative law, constitutional 
law, common law, fair hearing and employment contract. The employees in this case claim that 
their employment was permanent and pensionable according to the University of Ilorin Act and 
cannot be terminated due to their involvement in an industrial strike. The employees won the 
suit, on appeal the decision was reversed and the court held that the Federal Government of 
Nigeria is the employer however, the court held that the claim of the employees do not relate to 
trade dispute or the implementation of the collective agreement. The courts said the issue before 
it was that of wrongful dismissal by the employer as a result of participation of the employee in a 
national strike by the University Union (ASUU). The court said it lacked jurisdiction to this issue 
because it is a trade dispute. On the issue of wrongful dismissal the courts held that the main 
issue of dispute is fair hearing as laid down by the University Act. The court said that where an 
employment is protected by statute that such employees enjoy special legal status. The court held 
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the employees were not given an opportunity to be heard therefore their termination was not 
legal.  
Case 17 in this case the legal driving principle in this case are employment contract, labour law, 
statutory provision and common law. The issue before the courts was that of compulsory 
retirement by letter stating that his service was no longer needed when the employee had not yet 
reached the retirement age or years of service. The court at trial reinstated the employee and also 
granted him the relief he sought. On appeal the employer sought the annulment of the earlier 
verdict stating that the employee’s employment was one of statutory flavour but it was also that 
of a master and servant and in which case the law of the State Polytechnic would be adhered to. 
The employer held that the employment was that of master and servant because the statutory 
flavour cannot be authenticated. On the other hand the employee held that by saying that the 
employment is that of a master and servant and also enjoys statutory flavour contradicts logic 
and equity.  The employee held that this type of description is tantamount to creating a new 
category of employment which is unusual in law. The court held that the employment was 
created by statute and therefore goes beyond the relationship of master and servant. The court 
believed that the employer could have legitimately terminated the employment of the employee 
if they had followed the law, but the employer acted arbitrarily as if they were a sole proprietor 
or private business “whose servant serves at his master’s mercy daily” (JCA I. I Agube, 2010 
coted from case 17 court judgement). The court held that the employee was terminated without 
affording him fair hearing as dictated by the Law of the Polytechnic it is therefore a breach on 
the employees Constitutional Rights. The courts also held that the employer did not comply with 
the provisions contained in section 33(1) of the Kwara State Polytechnic Law. The court 
dismissed the appeal as lacking merit.  
131 
 
Case 19 the legal driving principle in this case are wrongful termination, statutory interpretation, 
and labour law. In this case the employer commenced disciplinary proceedings against the 
employee and placed the employee on suspension. The employee said his employment was 
covered by civil service rule and cannot be terminated with payment in lieu of notice but the 
lawsuit was dismissed by the trial court.  On appeal the employer failed to come to court. The 
issue highlighted in the appeal is that the employer terminated the employment not because of 
any crime but because they no longer needed the employee service. The employee’s counsel 
pointed out that the employee’s employment was pensionable and statutory.  The counsel further 
said that the trial court came to the conclusion that the employment was terminated because the 
employee’s service was no longer needed and exercised its power of termination.  
So, by saying this, the court knew that the employer did not follow procedure and therefore 
cannot claim the power to terminate at will because it is in contradiction to the statutory 
provision. The counsel further said that the termination of the employee’s employment had no 
link to the outcome of the disciplinary panel because the outcome of the investigation was not 
communicated to the employee. The appeal court held that since the employer was not present to 
expound on the faults that led to the termination. The courts held that by law a delivered court 
judgements puts the judge on trial as to his knowledge of law, sense of justice and the 
appreciation of evidence as well as the application of evidence and knowledge of the law that led 
to such conclusions. The court held that the employee’s employment was covered with statutory 
flavour and regulated by the Public Service Rules therefore, the removal of an employee is must 
comply with the statutory provision.  
The position of the court was that the trial judge failed to follow the principles after finding out 
the employees’ employment was covered with statutory flavour. The court said the trial judge 
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tried to circumvent the provision by saying the employer no longer needed the employees’ 
service. This according to the judge shows that the trial judge knew the relevant law that governs 
termination under Public Service Rule. The court held that the employer failed to publish or 
pursue the outcome of the Disciplinary proceedings therefore under section 167 of the Evidence 
Act 2011 the employee there was no evidence against the employee and the appeal court said the 
trial court sourced for reason to justify the unlawful termination of service against the evidence 
presented hence, the court ordered reinstatement.  
Case summary (Private sector Nigeria) 
Analysis of the cases initially won by the employees’ these cases are found in table 1.2 (case 3), 
table 1.4 (case 8), table 1.5 (case 9), table 1.6 (case 11), table 2.3 (case 25). 
  In case 3 the legal driving principles are summary dismissal, wrongful dismissal, 
misconduct, dishonesty and theft. The employee was charged with forging signature and 
credentials. A disciplinary committee was set up and the employee denied all the charges. The 
committee found this unsatisfactory and found the appellant guilty. The trial judge said the 
employee should have been tried in a court before the allegations can be proven. The trial court 
said since there was no trial to establish guilt on the allegations the termination was wrongful this 
judgement was based on the collective agreement which says that any act of misconduct should 
be charged in a court before any action can be taken. The employer was aggrieved and appealed 
the judgement. At appeal the judgement of the trial court was set aside and the court held that on 
the issue of misconduct the employer has a right to dismiss the employee as this is a master and 
servant employment. The appeal court also held that the employer is not bound to give reasons 
for the termination. The appeal court said an employer is entitled to dismiss a servant for any 
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grounds of misconduct the court said the dismissal cannot be impeached because it was a 
necessary consequence of the series of misconduct acts by the employee. The trial judgement 
was rescinded. The employee appealed but the appeal was dismissed because the court said the 
collective agreement is not a technical legal document but it is an ordinary day to day application 
of words in this employment relationship because to say that the charges must be taken to court 
before any action is taken would drag the principle of fair hearing to an absurd end. The court 
said the dismissal was in strict compliance with the condition of service. The court said the 
employee was fishing for grounds that do not arise for consideration. The court said the dismissal 
cannot be set aside simply because the employee was not subject to criminal prosecution prior to 
dismissal. The appeal was dismissed.  In case 8 the legal driving principles are employment 
contract, contract of service, banking law and criminal law. The employee was charged with 
fraudulent activities and he was dismissed by his employer. The court at trial declared the 
termination wrongful because the employee was terminated for fraud without establishing his 
guilt. The employer appealed the decision and the court of appeal set aside the judgement 
declaring that the summary dismissal was valid and is justified.  
The employee appealed against this decision on grounds that there was no rule of natural justice 
and it contradicts the employment contract. The employee further said that the collective 
agreement between the trade union and the employer shows that the agreement was made 
without benefit to the employee. The employer said that the acts which the employee was 
dismissed for led to a loss of over three million naira. However, the employees’ counsel 
submitted that the dismissal of the employee while criminal investigation was in progress was 
unconstitutional. Furthermore the counsel said termination on allegations of fraud without 
evidence to back such claims was a violation of justice. The employer countered by stating that 
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the letter of dismissal did not contain any allegation of a criminal nature against the employee. 
Therefore, since no allegations were made in the letter of dismissal in a master and servant 
employment relationship the master is under no obligation to give reason for terminating the 
services of his servant. The court held that in this class of employment which is a master and 
servant relationship the employer can terminate the services of the employee without observing 
the principle of natural justice. The court said it cannot go outside the letter of termination and 
the court cannot compel an unwilling employer to reinstate an employee he dismissed. The 
appeal was dismissed.  
Case 9 the legal driving principles are wrongful dismissal, common law, employment contract 
and fraud. At trial the court granted part of the employee’s request which are special damages, 
entitlements and that the employee remains in the employment of the employer until his claims 
are paid. The court also declared the termination as wrong and void. The employer appealed the 
ruling and the court of appeal set aside the judgement and in its place ordered that the employee 
be paid all his salaries and entitlement to the date he was dismissed and be paid a month’s salary 
in lieu of notice. The employee appealed this judgement on grounds that he was accused of fraud 
and suspended but later the petition was withdrawn the employee said this showed that the 
petition was motivated by malice. However, rather than recall the employee from suspension the 
employer summarily dismissed the employee. The court said according to law the employer 
stated in the termination letter that the termination was due to fraudulent practices but in this case 
the employer did not establish evidence. However, in a master and servant relationship it is not in 
the courts power to impose an employee on an unwilling employer especially when the 
confidence between the two has sunk. The appeal court said the trial court should not have 
awarded the employee his salary which is over eight years from the time of his dismissal rather 
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the servant is only entitled to the period he served his master and although the dismissal was 
wrongful the employee is only entitled to damages he would have earned if the appointment was 
terminated properly.  
The court held that the measure of damages is prima facie therefore the damages would be the 
amount over the period of notice bearing in mind that it is the duty of the employee to minimize 
the damage which he sustained by the wrongful dismissal. The employee is therefore entitled to 
one month’s salary as damages and other matters that the trial judge considered are irrelevant. 
The appeal was dismissed as lacking merit.  
Case 11 the legal driving principles are employment contract, wrongful dismissal, onus of proof 
and collective agreement. The employee worked for the employer for fourteen years and was 
summarily dismissed for no reason. The trial court held that the termination was wrongful. The 
employer appealed on grounds that the employee did not provide proof of the wrongful 
termination claim. The employer further stated that in a master and servant relationship the rules 
guiding such employment are the contract between parties and common law. The employer also 
said that an employer has the right to dispense with the services of an employee and the 
employer need not give any reason and the court cannot go beyond what is contained in the letter 
of dismissal. The appeal court said the employee did not justify his claim of wrongful dismissal 
because it is the right of the employer to terminate for any reason and the employer did not give 
reason for summarily dismissing the employee. The court of appeal further said upon 
examination the collective agreement was not incorporated into the employment contract 
therefore it cannot trump the employment contract.  
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Case 25 the legal driving principles are employment contract, labour law, contract of service, and 
wrongful dismissal. The trial court ordered that the employee be paid his salary and allowance 
and also awarded damages for wrongful dismissal. The employer appealed this ruling. The court 
of appeal examined the letter of appointment which provides three months’ salary without an 
option of payment of salary in lieu of notice in case of a non-disciplinary termination of 
employment. Hence, the court held that the employer did not violate the terms of the contract and 
the employer is not liable to inform the employee on the reason he was terminated. On the issue 
that the employee raise on the security of tenure till he is 60 years old as contained in the senior 
staff agreement the appeal court held that the trial court should have ordered payment under 
special damages or alternatively the employer should pay three months’ notice and also salaries 
and emoluments from the day of wrongful termination March 25th 1994 to May 4th 2000. The 
issue the appeal court summarized was that the employee got involved in politics and agreed to 
leave the employment if he won the election. So the court said the submission of the 60 years 
agreement cannot be tenable or enforceable. Therefore, court cannot force an employee on an 
unwilling employer and vice versa because this is a master and servant relationship. The appeal 
court said there was a breach of the employment contract between the parties. The court however 
said when termination occurs in a master and servant relationship the employment seizes to 
subsist and the remedy is in damages and no more. The employee was awarded three months’ 
salary in lieu of notice as the contract stipulated. 
Analysis of cases initially won at trial and on appeal. These cases are found in table 1.1 (case 2), 
and table 1.2 (case 4).  
In case 2 the legal driving principles are summary dismissal, forgery, misconduct and wrongful 
dismissal. In this case the employee rendered twenty-one years of service before he was 
137 
 
summarily dismissed. The employee was asked to defend himself on the charges of foreign 
exchange malpractice. He was suspended then dismissed on grounds of gross misconduct. In 
determining the nature of the employment the court said the relationship was that of a master and 
servant therefore an employer is entitled to dismiss an employee for whatever reason. The court 
held that the master need not report the incident to the police or wait for prosecution. The master 
does not have to reach a decision on the alleged crime because once the employer is satisfied that 
the employee did something that is injurious to the masters business the master can dismiss at 
will.  
The law does not say if in a master and servant relationship employees’ are entitled to fair 
hearing. In case 4 the legal driving principles are labour law, summary dismissal, termination of 
contract and common law. This case is intriguing in the sense that the employees’ in question 
was investigated by a committee because the former president of the employer died in some 
uncertain circumstances. Therefore the employer mandated the committee and also renamed it 
the audit committee in order to pry into the financial position of the company.  The committee 
gave its report and it found the employees; wanting in the discharge of their duties as manager 
and treasurer and the employees’ were recommended to be relieved of their position. The 
employees’ filed a lawsuit against the employer. At trial the court dismissed the claims of the 
employees’ but awarded $1456.20 as special damages and $364.96 as general damages. The 
court also awarded the sum of $1291.97 to the employer against the dismissed manager.  The 
employees’ appealed the judgement on grounds that the committee indictment of the employees’ 
for financial impropriety was without justification. The employees’ also said that a loan is not a 
criminal offence as this was the origin of the indictment.  
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At appeal the employees’ also stated that the trial court stated that it did not find any evidence of 
the crimes committed by the employees’ while the basis for the termination was financial 
impropriety. The employees’ also said that the audit committee were not registered auditors. The 
employer said the employee had no asset with the company so is not entitled to the huge sum of 
money given as loan. The employer also said that since the employees’ did not question the 
credibility of the committee at trial they cannot make that insinuation at appeal. The court of 
appeal said that both employees appeared before the committee that if they had issue regarding 
the proceedings they should have pleaded it but since they did not at trial but was an amended 
statement it was setting up a new issue in their amendment therefore it is the law that a plaintiff 
is not entitled to set up a new cause of action in reply to a statement of defence. The appeal court 
said that in a master and servant relationship where an audit committee investigates the financial 
position of the employer the usage of the word fraud, fraudulent or misappropriation of funds by 
the employee should be taken in general sense and not intended to be with criminal flavour 
therefore proof of such an allegation will not arise case 3 was used to defend this point. The 
appeal court also held that in a master and servant relationship the employer can terminate the 
employment relationship with either good, bad or no reason; and the court will not impose an 
employee on an unwilling employer. The appeal court said it was satisfied with the evidence of 
the termination because it ended the master and servant relationship between the employer and a 
disloyal employee. In the decision of the second employee the court said he was not a staff but 
an elected official therefore he was relieved of his position the court used oxford advanced 
learners dictionary, 7th edition to define the word “relieve.” The appeal court held that it found 
nothing offensive in the proceedings and recommendation of the committee therefore the claim 
of damages for wrongful dismissal was dismissed. 
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Analysis of cases initially won by the employee on trial and at appeal and these cases are found 
in table 1.3 (case 6), table 1.5 (case 10), table 1.9 (case 18), table 2.2 (case 24).   
In case 6 the legal driving principles are labour law, constitutional law, fair hearing, wrongful 
dismissal, negligence and facts pleaded. The employee worked for the employer for twenty 
years. The employee said during her employment she discharged her duties with due care, 
diligence, honesty, maturity and loyalty. The employee said she complied with the employers’ 
code of professional conduct and ethics that was why she was elevated to various sensitive posts 
in the bank. The employee also received high commendation from the bank. The employee 
received a letter of suspension and another letter for dismissal. The letters did not disclose the 
reason for the suspension and dismissal. The employee filed a wrongful dismissal lawsuit. In its 
defence the employer said the employee was negligent in the course of her work that the 
employee in question violated the employers Credit Policy Manual by failing to monitor the 
arrival of vessels and shipping documents of two customers which resulted in a loss for both 
customers. The employer said the termination was in line with the employment contract, staff 
hand book, credit policy manual and code of professional conduct and ethics. Therefore, the 
employee is not entitled to any relief.  
The trial court in its judgement said the suspension and termination of the employee was 
wrongful. Also, that the employee did not commit any gross misconduct to justify the suspension 
and dismissal. The court awarded the employee the sum of $ 19,183.29 as damages with interest 
on the sum at the rate of 10% per annum from the day of termination to judgement and also the 
same rate until total judgement debt is paid. The employer appealed this decision on grounds that 
the employee was negligent and it amounted to misconduct. Therefore the dismissal was justified 
and should not be disturbed by the court because provision in the written contract allowed for 
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termination of employment. The appeal court said that it is an established law that the burden is 
always on the employee to prove the terms and conditions of the employment contract and in 
what manner the employer breached those terms. Also, in a master and servant relationship once 
the master complies with the terms of the agreement he can terminate the employment 
relationship without reason. The court said the master in addition must give the servant fair 
hearing as contained in the Constitution of the Federal Republic of Nigeria. The issue therefore is 
if the employer complied with the terms of the employment contract. The court found the 
suspension wrongful because it did not comply with the provisions in the employment contract. 
The court said the employee was suspended on half salary which was punitive and showed that 
the employee was already found guilty before giving any fair hearing. On the count of 
negligence the court said the evidence tendered showed that the employee was not informed in 
writing of the arrival of the shipping documents in line with the rule of the credit manual 
therefore the issue is inconclusive.  
Furthermore, it was impractical for the employee to monitor a shipment in Lagos while living in 
another state. However, the court found the employee guilty for leading the loss incurred by the 
employer. The court however said that the employee was never queried or involved in any 
negligent act before the present case and had been diligent. The court held that the employees 
conduct could lead to dismissal however the employee was not given fair hearing. The court said 
just because a person appears before a panel does not mean that he or she was afforded fair 
hearing especially if the person in question is unaware of the charges against him or her. The 
appeal court set aside the payment of 10% interest per annum from day of termination until 
judgement but dismissed the appeal. In case 10 the legal driving principles are employment 
contract, contract of service, common law and company act. In this case the employee was the 
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managing director of the company before an argument ensued and it was said that he verbally 
resigned his position. Hence the board members of the company terminated his employment. At 
trial the court after facts presented gave judgement declaring that the termination of the 
appointment was wrongful the court awarded damages to the employee as atonement for the 
assault on the employee’s rights which was unjustifiably invaded. The board members appealed 
the judgement on grounds that the trial court awarded damages on grounds not known in law and 
also the lack of jurisdiction of the court. The employers won the appeal with the court setting 
aside the judgement of the trial court. The employee appealed the judgement of the appeal court. 
The court of appeal said the managing director was a servant of the company and such the 
removal is governed by section 172 and 175 of the company’s decree.  
The court said the issue before it was that the managing director still insists that he remains so. 
The appeal court found out that the employee (managing director) did not give any notice of oral 
resignation and did not relinquish his shares in the company. The termination letter was set aside. 
The court of appeal found that the company omitted the article of association as it enabling 
provision and that deprives the board of directors the power to appoint a new managing director. 
The court then looked at the contract of employment and declared that this was a master and 
servant relationship. The court also said that since this relations was also covered by the article 
of association and not contract of service. The court said there was nothing in the article that 
state or gives power to the board to remove the employee therefore he remains managing director 
of the company. The employee won the appeal. In case 18 the legal driving principles are labour 
law, misconduct, employment contract, fair hearing, duty of the court and burden of proof. The 
employee filed a lawsuit seeking redress for negligent breach of contract and malicious 
dismissal. The employee had seven years left to retire from active service. The trial judge 
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declared the termination wrongful and a breach of the employment contract. The court also 
ordered the payment the employee’s entitlement until six months from the termination. The 
employer appealed the judgement seeking the court of appeal to set aside the judgement of the 
trial court. The court of appeal said it is a common law principle for an employer to terminate the 
employment of its employee for gross misconduct of a criminal nature that involves account 
falsification. The court said matters that boarder n criminal activities must go through a criminal 
tribunal before disciplinary issues or it will be just allegations. The court said in terms of the 
employment contract that it can only interpret or enforce the agreement entered by both parties. 
The court said in a written contract the court would not look outside the terms stipulated and 
agreed upon by both parties. The appeal court held that the letter of termination was signed by 
the authorized officer so the court upheld the ruling of the trial court.  The court also held that the 
employer did not follow the laid down rule in the employment contract therefore the employer 
breached the contract in terminating the employee. The court also found that the employee was 
terminated while on errand for the employer outside of the country and the employer did not 
serve him any notice but truncated the long standing relationship that is 30 years of service. The 
court held that the employee was not afforded fair hearing. The appeal was dismissed for lacking 
merit.  
In case 24 the legal driving principles are wrongful dismissal, summary dismissal, unlawful 
detention and damages. In this case the employee sought a setting aside of the termination and 
other damages for wrongful dismissal. The trial court held that the termination was wrongful and 
also granted payment of salaries, allowances, bonuses and entitlements. The court ordered that 
the employee be allowed to collect all his personal belongings left in the office. The court also 
awarded $21,897.81 as damages for his arrest, detention and humiliation. Both parties appealed 
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the judgement of the trial court. At appeal the employer held that the reliefs granted the 
employee as commission of crime was not in the issue of pleading. The employer also held that 
they did not allege any crime against the employee therefore there was no need to arraign the 
employee before a court before terminating his appointment. The employer declared that the 
employee engaged in gross misconduct that justified his termination. The court of appeal said an 
employer is not bound to give reasons for terminating the appointment of his employee but if the 
employer gives reasons then the law imposes on him the duty to establish the reason. In this case 
the employer declared that the crime was gross misconduct to warrant dismissal. The duty of the 
court is to ensure that the rule of natural justice was not breached.  
On the issue of the breach of natural justice the court said in the record of the proceeding the 
employee was singled out for investigation, he alone was reported, arrested and detained by the 
police. The police exonerated him but the employer did not give the employee chance to defend 
himself. The employee’s manager investigated the matter, sat on the panel to try the employee, 
the manager also sat on the panel that took the final decision to summarily dismiss the employee 
and also wrote the letter of termination. The court held that in a criminal case the charges must 
be proved beyond reasonable doubt.  The appeal court said the employee having worked for the 
employer for twenty four years and earned several promotions and commendation for 
outstanding performance is entitled to the earned benefits including pension, gratuity and 
entitlement at the end of his tenure. The dismissal robbed the employee of all these benefits and 
in addition the stigma of a dismissed officer all on an allegation that he authored and circulated 
the anonymous threat letter. On the issue of wrongful arrest and detention the employer said they 
only informed the police of a crime being committed. The court however believes the employer 
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instigated the arrest of the employee. The appeal was dismissed and on the issue of the cross 
appeal the court dismissed the cross appeal the judgement of the trial court was upheld. 
Appendix E 
Case Summary (Public Sector Canada). 
Analysis of the case initially won by the employee and this case is found on table 1.5 (case 10).  
In case 10 the legal driving principles are administrative law, natural justice and procedural 
fairness. The employee was employed by the Department of Justice for the Province of New 
Brunswick. He held a position under the Civil Service Act and was an office holder “at 
pleasure”. His probationary period was extended twice and the employer reprimanded him on 
three separate occasions during the course of his employment. On the third occasion, a formal 
letter of reprimand was sent to the employee to improve his performance. The letter warned that 
failure to improve his performance would result in disciplinary action which includes dismissal. 
While preparing for a meeting to discuss the employee’s performance review, the employer 
concluded that the employee was not right for the job. A formal letter of termination was 
delivered to the employee’s lawyer the next day. The cause of termination was not alleged and 
the employee was given four months’ pay in lieu of notice. The employee sought justice for 
wrongful dismissal by adjudication. The adjudicator said the employee was not given procedural 
fairness and declared the termination void. The case went into trial. The preliminary issue of 
statutory interpretation arose as to whether, where dismissal was with notice or pay in lieu 
thereof, the adjudicator was authorized to determine the reasons underlying the province’s 
decision to terminate. At trial the court said the correct standard of review is correctness against 
the adjudicator’s decision because the adjudicator lacked jurisdiction to inquire and that the 
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employee received procedural fairness when he had hearing before the adjudicator. The 
employee appealed and the court said reasonableness was the correct standard and the 
adjudicator was unreasonable. 
Analysis of the cases won by the employee’s at trial and appeal and these cases are found on 
table 2.0 (case 20) and table 2.1 (case 21).  
In case 20 the legal driving principles are constructive dismissal, duty to mitigate, notice period, 
progressive discipline and damages. The employee was employed by the employer as an account 
trainee. He was later promoted to assistant branch manager; financial services manager in 
Markham; branch manager in Richmond Hill; micro- regional manager in Toronto; Accounts 
Manager in Brampton; manager of national accounts in downtown Toronto; and finally senior 
manager in Vaughan. Each new position had increased compensation and responsibilities. He 
received excellent performance reviews in these positions and was consistently rated as 
performing “above expectations”, (the highest level). In May of 2006 the employee was 
promoted to his last position, as senior manager of the Vaughan Commercial Banking Centre, 
with five indirect reports and six employees reporting to him. The employee’s length of service 
was eighteen years and two months. He claims the bank constructively dismissed him and is 
therefore liable to him for wrongful dismissal for salary and bonus that he would have earned 
during his unemployment of fourteen months. He did not provided any evidence of loss of 
benefits during his period of unemployment. At trail the employee said he was given particulars 
of the allegation so he was unable to defend himself against the survey. He further said the 
employer took actions against him by changing his position without conducting any 
investigation. The court said that the actions of the employer in reaching a conclusive finding of 
misconduct, imposing discipline and mandatory transfer to alternate position breached the 
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employment agreement and it constitutes constructive dismissal. The employee was awarded 
eighteen months pay in lieu of notice. The employer appealed on grounds of mitigation but the 
court of appeal rejected this appeal saying that the employment relationship had been seriously 
severed and it would have been a humiliating environment for the employee. The court awarded 
cost of $20,000. 
In case 21 the legal driving principles are duty to mitigate, notice period, wrongful dismissal and 
pensions. In this case the employee worked for the employer for forty-two years as a skilled 
software technician. The employer dismissed the employee without cause on two months’ notice. 
The employer had set up a benefit pension plan where a percentage of the employee’s salary was 
contributed. The employee was entitled to full pension and his termination had no impact on the 
pension benefits. The employee sued for wrongful dismissal and reasonable notice. The trial 
court awarded the employee twenty months’ notice period because the employer breached the 
employment contract for not providing reasonable notice. The court also declined to deduct the 
pension benefits paid during the notice period. The employer appealed but the appeal was 
dismissed on grounds that there are boundaries of flexible damage awards especially regarding 
entitlements and age discrimination. 
Case Summary (Private  Sector Canada). 
Analysis of the cases initially won by the employer at trial and these cases are found in table 1.1 
(case 2), table 1.4 (case 7), table 1.5 (cases 9), table 2.0 (case 19) and table 2.4 (case 27).  
In case 2 the legal driving principle is labour law and constructive dismissal. As part of a major 
restructuring, the employer eliminated its regional manager positions and at that time the 
employee was regional manager for Western Quebec. The employee supervised 400 real estate 
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agents and administered 21 offices. To replace his eliminated position he was offered the 
manager’s position at the Dollard branch but was not offered any guaranteed base salary. That 
branch, was one of the least profitable in the province had 20 real estate agents. The employee 
sued the employer for constructive dismissal. At trial the case was awarded to the employer on 
the grounds of a comparative analysis of the employee’s former position and the one offered to 
him including the actual sales figures of the Dollard branch and the Western Quebec region. The 
case went to appeal on terms that where an employer decides unilaterally to make substantial 
changes to the essential terms of an employee’s contract of employment and the employee does 
not agree to the changes and leaves his or her job the employee has not resigned, but has been 
constructively dismissed. The burden of proof for constructive dismissal rests on the employee in 
this appeal. The employee has to prove that he was constructively dismissed by the employer. 
While in appeal the legal driving principle was that the employee fulfilled his duty to mitigate. 
The decision was awarded to the employee because the employer unilaterally made significant 
changes to the employee’s duty which contradicts the employment contract.  
In case 7 the legal driving principles are wrongful dismissal, bad faith, notice period and 
damages. The issue at trial was the employee was enticed to work for the employer with a 
guarantee of job security. The employee sought assurance from the employer in regards to fair 
treatment and remuneration. The employer assured the employee that as long as he performed as 
expected he could work for the company until retirement. The employee was successful at the 
company until he was summarily dismissed without explanation. The employee sued for 
wrongful dismissal. The employer held that there was cause for the termination of the 
employee’s employment. The employee’s attempt to find employment was highly unsuccessful. 
The employee also filed for personal bankruptcy prior to his dismissal. The trial court struck out 
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the employee’s claim for damages for breach of contract saying that a claim for damages for 
wrongful dismissal cannot be held because of the employee’s bankruptcy. The employee was 
awarded damages for wrongful dismissal based on twenty-four month notice period and also 
aggravated damages for mental distress in tort and contract. The trial court refused to award 
punitive damages. The employee appealed and the court of appeal reversed the trial courts 
finding in regards to the employee’s capacity to maintain an action for breach of contract. The 
court of appeal said the employee has the right to continue his action for wrongful dismissal. The 
court of appeal also allowed the employers cross appeal. The court also reduces the notice period 
to fifteen months because the court felt the trial court allowed elements of aggravated damages to 
creep into the assessment. The court overturned the award for the aggravated damages. In the 
cross appeal the court restored the award of twenty-four months’ salary in lieu of notice because 
of his age and fourteen years tenure. Bad faith was also considered because of the lack of 
bargaining power for an employee that creates a power imbalance between and employer and 
employee in regards to the employment contract. The court said in order for an employee to 
receive protection employers need to be held to an obligation of good faith in the manner of 
dismissal. Therefore, the breach will be compensated by adding to the length of notice. The court 
also said that if the employee can establish that the employer engaged in bad faith in the course 
of the dismissal issues such as humiliation, embarrassment and damage to one’s sense of self-
worth and self-esteem can be compensable depending upon the case.  
In case 9 the legal driving principles are bankruptcy and severance pay, termination pay and 
Employment Standard Act. The issue of this case is whether the termination of employment 
caused by the bankruptcy of an employer gives rise to a claim provable in bankruptcy for 
termination pay and severance pay in accordance with the provisions of the ESA (Employment 
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Standard Act). A bankrupt firm’s employee lost their job when a receiving order was made with 
respect to the firm’s property. All wages, salaries, commissions and vacation pay were paid to 
the date of the receiving order. An audit was carried out by the province’s Ministry of Labour to 
determine if there were any outstanding terminations or severance pay owing to former 
employees.  The proof of this audit was delivered to the Trustee who disallowed the claims on 
the ground that the bankruptcy of an employer does not constitute dismissal from employment 
and accordingly creates no entitlement to severance, termination or vacation pay under the ESA. 
At appeal the court held that in this case the conflict is an issue of statutory interpretation. The 
focus of ESA and of the termination and severance pay provisions themselves are broadly 
premised upon the need to protect employees. The court concluded that the ESA is remedial 
legislation and its interpretation should be in a fair, large and liberal manner to guarantee that its 
object is attained according to its true meaning, spirit and intent. The judge pointed out an 
interesting point that helped the decisions of the court. The point made was that an employee 
whose employment was terminated just prior to a bankruptcy would be entitled to termination 
and severance pay, whereas one whose employment is terminated by the bankruptcy was denied 
such rights. Furthermore, if bankruptcy does not terminate the employment relationship as to 
trigger the ESA termination and severance provision, the judge was of the opinion that the 
employees would nevertheless be entitled to such payments as these were liabilities incurred 
prior to the date of the bankruptcy. He found that every employment contract to include a 
provision to provide termination and severance pay following the termination of employment. 
The appeal was awarded to the employees based on this analysis.  
In case 19 the legal driving principles are wrongful dismissal, duty to mitigate and summary 
dismissal. In this case the employee is a logging truck driver who commenced employment as a 
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logging truck driver with the employer’s predecessor in 1993. In late 2004, the employee began 
training as a low-bed truck driver and from January 2005 worked both as a logging truck driver 
and low-bed truck driver. On July 11th, 2005, the employer summarily dismissed the employee 
on grounds that he drove a truck into a wall of a repair shop in Smithers, BC, and then falsely 
denied doing so. At trial the court’s decision was to determine whether an employee who had not 
suffered a loss of income, was still entitled to an award of damages as a result of wrongful 
termination. The court determined that the employee’s dishonesty regarding the circumstances 
surrounding the truck accident did not amount to just cause and that he had been wrongfully 
dismissed. An employee who has been wrongfully dismissed is subject to a common law duty to 
mitigate his or her loss of income by making reasonable efforts to find a new position. However, 
even if the employee has mitigated to the point that the employee has suffered no financial loss, 
the court’s decision confirms that the employer may still have some liability to an employee for 
nominal damages for breach of contract as well as the employees court cost. The failure on the 
part of an employee to mitigate does not entitle an employer to stop making severance payments 
under a settlement agreement unless the agreement specifically gives the employer that right.  
In case 27 the legal driving principles are notice period, tort claims and wrongful dismissal. The 
circumstances leading to the employee’s dismissal were summarised as 1) she was dissatisfied 
with change; 2) she was dissatisfied with the work environment, and 3) inadequate performance. 
Though the employee filed a defamation claim it was denied by the courts. The trial court agreed 
that the employee was entitled to 16 months’ notice period. The judge dismissed the employee’s 
claim for mental distress, bad faith damages and also for aggravated and punitive damage.  On 
appeal the court considered whether a report was protected by defence of qualified privilege. The 
court noted that if a person is making a careless honest comment, the carelessness does not take 
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away the defence.  The appeal court she was awarded a thousand dollars because the final report 
of her termination was sent to an individual who was not identified as a HR official. The courts 
said qualified privilege applies except with respect to the disclosure to the unknown official. 
Care must be taken not only about what is written or said, but who is provided with the 
information. 
Analysis of cases initially won by the employee at trial and these cases are found in table 1.2 
(case 3), table 1.2 (case 4), table 1.3 (case 5), table 1.4 (case 8), and table 2.4 (case 28).  
In case 3 the legal driving principles are wrongful dismissal, reasonable notice, duty to mitigate, 
and damages. The employee worked for over 23 years as a business agent in the employers Local 
Union Whitehorse office. The employee was dismissed after the election of a new union 
executive. A letter of termination was faxed to the employee and was later that day was 
telephoned to “commence discussions”. The employee’s counsel wrote a letter stating that the 
employee was entitled to reasonable notice of this employment termination. The employee was 
willing to accept 24 months’ notice of termination and suggested that this could be granted 
through 12 months of continued employment followed by a payment of 12 months’ salary in lieu 
of notice. While this was in progress the employer kept paying the employee’s salary and 
benefits. The employee’s desire was the he be allowed to retire and his wife replace him as the 
unions business agent. The employer asked the employee to return to work to serve out his notice 
period. The employer said if he refused to return the employee would be terminated for cause. 
The trial court said the employee was wrongfully terminated and was entitled to twenty-two 
months’ notice. The court awarded the case to the employee on grounds that the employer failed 
to prove that the employee did not mitigate his loss. The employer appealed the judgement of the 
trial court.  
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The court of appeal said the trial court erred in law while considering the evidence. The court 
said the employee would have resumed working for his employer and the employee knew that 
the employer wanted him to come back to work but the employee did not want to come back. 
The court said there was no evidence that the employee could not perform his job. The court said 
this is backed by the fact that the employee would have returned to work if the employer had 
given his wife the same terms. The judge said the relationship between the employee and 
employer was not damaged. The court said it was unreasonable for the employee to return to 
work to mitigate his damages. The employee failed to mitigate his loss in his refusal to resume 
work temporally although the employee was not obligated to mitigate by returning to work in a 
hostile environment. The court awarded the case to the employer.  
In case 4 the legal driving principles are wrongful dismissal, discrimination, sexual harassment, 
civil rights and human rights.  This case is in regards to an unwelcomed conduct of a sexual 
nature that is harmful to the work environment which led to adverse job related consequences. 
The employees were employed as waitresses for the employer. The restaurant was owned and 
operated by Platy Enterprises Ltd and the president of the corporation was the manager of the 
restaurant. The employee was sexually harassed during the course of employment by another 
employee who touched various part of her body and made sexual advances towards her. The 
offending employee was in charge of the cooking during the evening shift and had no actual 
disciplinary authority over the waitresses. He was represented by himself and by the manager as 
having control over firing employees. Despite the employee’s objections this course of conduct 
persisted for over a month. When the overtly sexual conduct ceased, the offending employee 
made the work environment difficult for the employee by a pattern of uncooperative and 
threatening behaviour. The offending employee was unjustifiably critical of the other employee’s 
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work and generally treated her in an unpleasant manner. The employee filed for sexual assault. 
The case was awarded to the employee on the grounds that the victims were subjected to 
constant sexual discrimination against the employee’s human rights. The court awarded 
exemplary damages and damages for loss of wages and found both the guilty employee and 
employer liable. The case went to appeal to determine if the employer was liable for the 
offences. The case was awarded to the employer. The Court held that sexual harassment of the 
type to which the employees were subjected was not a discrimination on the basis of sex and that 
the employer could not be held liable for the sexual harassment perpetrated by its employee.  
In case 5 the legal driving principles are dismissal without cause or notice, and employment 
contract. In this case both employees were discharged in 1985 without cause. At the time of the 
dismissal one of the employees was accredit manager and roof – proofing sales manager and the 
other was sales manager. Each was entered into a contract of employment for an indefinite 
period containing a clause allowing the employer to terminate their employment without cause. 
One of the employees was terminated without notice while the other was terminated on two 
weeks’ notice. Both sued for wrongful dismissal. At trial the court it was declared that both 
employees were entitled to reasonable notice of termination and the period was set at seven 
months for the first employee and seven and a half for the other employee. The employer 
appealed this decision. The issue at appeal was to determine if the common law principle of 
termination only on reasonable notice should be characterised as a presumption, rebuttable if the 
contract clearly specifies some other period of notice, whether expressly or implied. Neither the 
minimum notice periods set out in the Employment Standards Act nor do the terms of the two 
employment contracts operate to displace the common law presumption of reasonable notice.  
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In case 8 the legal driving principles are misconduct, wrongful dismissal, discrimination and 
damages. This case reformed the award of damages in wrongful dismissal cases and also 
maintained that awards were not affected by the type of position of an employee in order to 
curtail the Wallace bump effect. The employee was diagnosed with chronic fatigue syndrome. 
He seized work and was on disability insurance when the insurance company determined he 
could return to work the employee remained absent at work and was placed on the employers 
disability program where absence was allowed upon proof of disability. The employee failed to 
meet this requirement and was terminated by the employer. The employee filed for wrongful 
dismissal and at trial the judge said the employer bore the burden to show that the termination 
was for just cause. The court said the termination of the employee’s employment was 
disproportionate to the alleged insubordination therefore the employee was wrongfully 
terminated. The employer appealed this decision. The court found that the employee was 
wrongfully dismissed for insubordination and the employer’s response was disproportionate with 
the offence the award for damages were reduced. 
In case 28 the legal driving principles are wrongful dismissal, notice period, tort claim, bad faith 
and damages. The employee filed for damages for wrongful dismissal while the employer 
defended their action pleading just cause for the dismissal and counter claiming for monies it 
alleges are owing to it under a loan. During his time at the employee continued to obtain new 
clients and add to his book of business by the time of his dismissal his business book was in the 
range of $ 150 million. Following his termination the employee made efforts to find other 
employment in the industry. He was eventually successful, joining Lightyear Capital about three 
weeks after his termination. Only about $ 10 million of his book of business followed him and he 
had a major drop in income such that he could no longer afford to remain in the industry and 
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therefore left it. At trial the employer was not able to establish that it had just cause for 
termination. The court found that the employee was entitled to the income he would have earned 
during the period of reasonable notice determined to be 1 year. The court went on to find that 
this amount undercompensated the employee and he should be entitled to further damages in the 
amount of $1.6 million because the consequences of his dismissal included the loss of almost the 
entirety of his book of business and his ability to earn future income. The employer appealed this 
decision. The court of appeal conducted an analysis of the law concerning terminations. The 
court concluded that the only breach of contract was failure of the employer to give the employee 
reasonable notice. Any employer can dismiss an employee for any reason the only entitlement of 
the employee is a damage award of those losses attributable to the failure of the employer to 
provide reasonable notice. So the appeal court ruled that only those damages which flow from 
failure to give notice and not the dismissal are recoverable. The court noted that there was an 
obligation on the part of the employer to ensure that in effecting dismissal it was not being 
unduly insensitive. The court found that the circumstances did not give rise to a claim in this 
case, nor was the conduct of the employer such that punitive damages ought to have been 
awarded. 
Analysis of case initially won by the employer at trial and at appeal and the case is found on 
table 1.9 (case 18).  
The legal driving principles in case 18 are constructive dismissal, duty to mitigate, employment 
contract and wrongful dismissal. The employee signed an employment contract with the 
employer which included provision for the termination of employment among other things. The 
business in the branch office where the employee worked appears to have fallen off, notably by 
loss of an important customer who had shut down its operation which created a downturn effect 
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for the employer.  The employee was told that he would no longer be branch manager at that 
branch office. The employee was offered the position of branch manager at another office on the 
same terms, benefits and title as the previous position. The offer included relocation assistance. 
There was evidence that the employer felt that the employee could build the business in the other 
branch since there was no major competition in that area. The employee declined this offer by e-
mail. The employee agreed the offer was not a demotion, but viewed it as a ‘step backwards’ for 
his family lifestyle. The employee claimed he was constructively dismissed on from his 
employment with the employer without cause and without compensation in lieu of reasonable 
notice which the employee argues he was entitled to by the terms of the contract. The courts in 
this case decided that the employee was not constructively dismissed but the he resigned. In this 
scenario the principles of constructive dismissal occurs where an employer unilaterally makes a 
fundamental or substantial change to an employee’s contract of employment. The employee in 
these circumstances can treat the contract as wrongful termination and claim damages from the 
employer in lieu of notice. 
Analysis of cases initially won by the employee at trial and at appeal and these cases are found 
on table 1.1 (case 1), table 1.3 (case 6), table 2.2 (case 23), table 2.2 (case 24) and table 2.5 (case 
30).  
In case 1 the legal driving principles are wrongful dismissal, dishonest conduct, termination 
without just cause or reasonable notice or pay in lieu of notice. The employee worked for the 
employer for almost 17 years and was 48 years of age with no records of bad behaviour or 
disciplinary actions against him. The employer terminated the employee’s employment because 
of an act of dishonest conduct. The employee rejected the employer’s severance offer because he 
took the position that his employment was terminated without just cause and reasonable notice or 
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pay in lieu of reasonable notice. At trial the employer said the employee had been lying about his 
medical condition.  The trial court said in order to prove just cause the employee’s conduct must 
have been dishonest to a degree that was incompatible with the employment relationship. The 
court also had to determine if the employee was terminated in bad faith or unfairly. The court 
found that the employee was unjustly terminated and was awarded damages. The employer 
appealed the judgement. On appeal the employer took the position that they had just cause to 
summarily dismiss the employee. The employer said the employee had been dishonest about his 
medical condition, and treatments available for it. The appeal court said every case involving an 
employee’s dishonesty must be determined based on its own circumstances and facts. The court 
said the seriousness and nature of dishonesty must be serious enough to destroy the existing 
employment relationship. The two approaches that have been used by courts in the past are the 
facts involved in the case to determine if the dismissal was justified based on the 
inappropriateness of the misconduct. The second approach is dishonesty can constitute just for 
dismissal in law. The employer also had to prove that the employee was intentionally deceitful 
before dishonesty was used as reason for termination. After the review those approach the court 
concluded that the employee was wrongfully dismissed and upheld the judgement of the trial 
court. 
In case 6 the legal driving principles are collective agreement, reasonable notice period, claim of 
tenure and quantum damages. The employee worked as an academic staff for Red Deer College. 
He was dismissed from work when a new administrator was appointed. The employee filed for 
wrongful dismissal and at trail the court said the employer failed to prove that the employee did 
not mitigate his loss and the court also held that the employer did not terminate the employment 
in line with the employment contract. The court awarded damages and five month salary in lieu 
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of notice. The employer appealed this judgement and at the court of appeal the court upheld the 
judgement and said the employer failed to show failure of the employee to mitigate his loss. The 
court awarded damages up to twelve months salary in lieu of notice.  
In case 15 the legal driving principles are notice period, wrongful dismissal, dishonesty, bad 
faith, duty to mitigate. The employee was hired to work for the employer in Regina on August 
8th, 2000. He was 36 years old when he was hired to work as a salesperson. June 28th, 2002 
without any indication that anything was amiss the employee was given a written notice that laid 
him off from his position and employment effective July 12th, 2002. The employee brought this 
action against the employer for unjust dismissal, loss of salary and benefits. The employee also 
claims damages for loss of reputation and mental distress because of the allegations of wrong 
doing made by his former employer after he was terminated. The employer said it provided the 
employee with fair compensation upon his release from employment and denies any harsh or 
vindictive conduct subsequent to his termination. At trial the court said the employer failed to 
meet its obligations of good faith and fair dealings with his employee but acted in a manner that 
was harsh and vindictive ostensibly. The employee suffered damages as a result of the 
employer’s false accusation of dishonest and/ or fraudulent conduct which were clearly 
compensable. The employer appealed the award of $66,300 in lieu of notice, $1,650 for loss of 
vehicle benefits and $20,000 in aggravated damages with pre-judgement interests. The court 
dismissed the first two appeals but allowed the third. The appeal court said the trial judge’s 
award was at the accepted range but also within the acceptable range of awards and not an 
overemphasis of or disproportionate weight given the employees short length of service. In 
regards to aggravated damages the court said it was acceptable. The court held that the pre-
judgement interest was unjust and reduced the award to fifty percent.   
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In case 23 the legal driving principles are wrongful dismissal on just cause, notice period, sexual 
harassment, bad faith and mental distress. The employee was a senior employee in a 
management position. He was terminated for just cause based on alleged sexual harassment and 
insubordination. At that time he had worked for the employer for almost 17 years and was over 
the age of 50. Two complaints were alleged against this employee but the incident did not come 
to light for some four months until a third party who was aware of the situation made a 
complaint. The employer investigated the allegations determined the incidents occurred and 
terminated the employee. The employee sued the two complainants for defamation and the 
employer for wrongful dismissal. This case sheds light on employer’s investigations of 
allegations. At trial the evidences provided put to question the validity of the female employee’s 
allegations. The court said the allegations of sexual assault were malicious, harsh and vindictive. 
The employee was awarded twenty-four month’s salary in lieu of notice, damages for 
defamation, aggravated damages and punitive damages. The employer appealed and the appeal 
court set aside the aggravated damages, the punitive damages was reduced. However, the notice 
award and defamation damages were upheld. The appeal court said there was sufficient evidence 
to show that the employee employment was terminated in bad faith and unfairly. When it comes 
to workplace investigation there is no specific standards employers must follow. The 
requirements will vary depending on the employer’s policies, nature of the workplace and 
experience. This shows that employers must ensure they respond with a requisite degree of 
objectivity and procedural fairness to ensure that they protect themselves against an investigation 
that could seem inept. 
  In case 24 the legal driving principles are constructive dismissal, notice period, bad faith, 
mental distress damages and wrongful dismissal. The employee was employed with the 
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employer from 1993 to 2009 and he was 51 years old. He began as a technician but became the 
shop manager in 1998. The owner sold the dealership to a new employer in May 2009. The new 
employer immediately made changes to the terms and conditions of employment of some 
employees. The employees position was changed back to technician which was a position he had 
eleven years ago.  The employee’s compensation package was changed without given the 
opportunity to discuss the changes. The employee tried to discuss with the management but was 
told that his complaint will be severely dealt with by the management. The employee refused to 
go to work and filed for constructive dismissal. At trial the court said that the employee was 
constructively dismissed. The courts defined constructive dismissal as occurring when the 
employer commits either a present or an anticipatory breach of fundamental terms of contract of 
employment. When an employer unilaterally changes the terms of the employee’s contract and 
the employee does not agree to the changes and leaves his or her job, the employee has not 
resigned but has been dismissed. By making the unilateral decision the employer is ceasing to 
meet its obligations and is therefore terminating the contract. The courts found that the employee 
was constructively dismissed. The employer said the employee failed to mitigate his damages by 
not working in the position offered. The court said the question of an employee’s failure to 
mitigate damage by returning to work with his employer is primarily a question of fact. The 
court awarded the employee $83,748 in lieu of fourteen months’ notice. The employer appealed 
but the court dismissed the appeal on grounds that the employer cannot argue that the 
employment contract was not applicable.    
In case 30 the legal driving principles are constructive dismissal, notice period, psychological 
harassment, bad faith and disability. In this case the employee at the time of the incident that led 
to the termination of her employment with the employer was an account manager, and had ten 
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years’ service. The employee was 60 years old, and received mostly excellent performance 
reviews. Her supervisor was a "critical, demanding, loud and aggressive manager" who was 
known to "swear at employees, had a temper and would bang his fist on the table to make a 
point". In her last year of employment, the employee was subjected to an increasing level of 
verbal abuse, including yelling, swearing and derogatory comments. It culminated in her being 
physically pushed away by the supervisor in dispute that occurred in May 2005. When the 
employee told the supervisor he should not have pushed her, he responded by telling her, "to get 
the hell out of my office". The next time the employee was at the workplace - a week later - the 
supervisor presented her with a Performance Improvement Plan. The employee refused to sign it, 
went home and then lodged a formal complaint with the human resources department. The 
employee never returned to work again. She filed a lawsuit against the employer and supervisor. 
The employee was subsequently diagnosed with Post-Traumatic Stress Disorder and major 
depressive disorder. She testified at the trial - which took place some two and half years later - 
that she was totally disabled from work. This case addresses the issue of an employer’s duty to 
protect an employee against mental suffering in the workplace. The court of appeal held that 
restricting an employee’s ability to hold an employer liable for negligent or intentional suffering 
in the workplace was necessary for policy reasons. The court of appeal’s decision invites a short 
discussion on the remoteness of damages. The inquiry into this legal issue would begin by 
determining whether damages resulting from a particular act are too remote for damages to be 
awarded. Remoteness is a legal concept that considers whether the damages are too far removed 
from an incident based on an objective standard. The employee’s mental injury would not be 
categorized as too remote. The court said most people will understandably react in a negative 
manner to a violation of their bodily integrity. 
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Analysis of cases won by the employee on trial with no appeal and these cases are found in table 
1.6 (case 11), table 1.6 (case 12), table 1.7 (case 13), table 1.7 (case 14), table 1.8 (case 16), table 
1.9 (case 17), table 2.1 (case 22), table 2.3 (case 25), table 2.3 (case 26), table 2.5 (29).  
In case 11 the legal driving principles are wrongful dismissal, reasonable notice, common law, 
independent contractor employment contract. The employee in this case was a long term 
independent contractor for the employer. The employee had a regular long term relationship with 
the employer. The contract was terminated by the employer on the grounds of misconduct. The 
employee filed a claim stating that he was an employee and was entitled to reasonable notice or 
pay in lieu of notice. In response the employer said the employee was an independent contractor 
and was terminated according to the contract. The employer also said the employee was also 
trying to divert customers to competing company. At trial the court concluded that the employee 
was not an independent contractor despite the terms of the contract because the employee 
provided exclusive service to the employer over a long period of time therefore the employee 
was economically dependent on the employer. The court confirmed that a contractor providing 
regular long term services is entitled to reasonable notice. Therefore, the court said it was a case 
of a dependent contractor and in such a case the employee was entitled to reasonable notice of 
sixteen weeks. 
In case 12 the legal driving principles are covenant contract, employment law and common law. 
In this case the employee worked as a senior pastor for the employer. The employee was 
dismissed from service due to ecclesiastical reasons. The employer said the court had no 
jurisdiction over ecclesiastical issues or over self-governing organization because an employee 
of such institution must seek redress through internal procedures of the organization. The court 
denied this application stating that the question is whether internal church procedures or common 
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law applies to the dispute depends on the facts in the wrongful dismissal claim. At trial the court 
said because the church had the power to select, control and dismiss the employee the church 
was an employer in the common law and in civil law. The judge held that the employer had the 
power to select, control and dismiss the employee and as such the case is fundamentally related 
to employment law and not church law. This case demonstrates that religious organisations may 
face difficulties in avoiding civil lawsuits by pastoral staff who consider that they have been 
unfairly removed from their positions. Courts are likely to consider such persons as employees 
with legal rights which accrue both under employment standards statutes and at common law.  
In case 13 the legal driving principles are insolence, insubordination, notice period, wrongful 
dismissal, employment contract and damages. The employee was employed by the employer 
from March 21st, 2001 to February 11th, 2009 when the employee claimed he was wrongfully 
dismissed. At the time of his dismissal, the employee had several incidences of disagreement 
with the employer. The employer dismissed the employee and the employee filed for wrongful 
termination. The main issues for determination are whether the employee’s termination was 
subject to the express terms of a written employment contract, and if not, whether he was 
terminated for cause or wrongfully dismissed. The employee claims that in the fall of 2002 he 
was promoted to VP finance and his salary increased to $72,000 because of increased 
responsibilities. The court said an employer can dismiss an employee who is insolent, 
insubordinate or disobedient given the right circumstances the employee can be dismissed from 
employment for just cause immediately and without notice period. However, this case the trial 
judge said the employer did not have just cause to terminate the employment of his employee. 
The court also said the employer terminated the employment relationship without providing 
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reasonable notice or pay in lieu of notice. The court said disagreeing with the employer’s view is 
not just cause to terminate for insubordination or disobedience.  
In case 14 the legal driving principles are duty to mitigate, just cause, notice period and wrongful 
dismissal. In this case the employee had worked sixteen years in various positions for the 
employer. The employee was the store manager until he had personal issue. Eight months after 
the last warning the employee was demoted and when the employer did not hear from the 
employee. The employee was fired from work. The employee filed for constructive dismissal 
and award of damages for wrongful dismissal. The employer argued that the employee was given 
warnings in regards to performance therefore it was entitled to demote and fire the plaintiff for 
just cause. The trial court said the demotion of the employee which resulted in a sixteen percent 
decrease in hourly rate; and in prestige amounted to constructive dismissal. The trial court also 
said the employee was not adequately warned. The court also said the employers’ warning was 
not current to the time of dismissal. The court said time had elapsed and the employer should 
have renewed the warning as this has resulted in an ambiguous signal to the employee. 
In case 16 the legal driving principles are notice period, wrongful dismissal, duty to mitigate, 
pensions and benefits. In January 1993 the employee began working in the logistics industry for 
the employer. In 2008, the employer sold his business and it was taken over by another 
employer. The employee was terminated for reasons unassociated with his performance as an 
employee. He was 65 years old and had worked for the previous company for 18years. The judge 
dismissed the employers arguments based on its allegation that the employee’s character of 
employment was such that only statutory notice was required to comply with the BC 
Employment Standards Act. The employee’s minimum notice requirements were inadequate this 
was due to his length of service and also his age and the difficulty to get re-employed. The court 
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also refused the plea for duty to mitigate stating that the employer failed to show that the 
employee did not mitigate his loss. 
In case 17 the legal driving principles are bonuses, duty to mitigate, just cause, notice period and 
punitive damages. The employee seeks general and punitive damages for wrongful dismissal by 
the employer. The employee was employed by the employer for 18 years and half. He was 62 
years old and a senior manager at the time of his termination. On October 18 2010, the employee 
sent an email to approximately nine other employees of CCS, including his immediate 
supervisor, containing several inappropriate jokes of a sexual nature. The employer found that its 
content contravened the CCS Code of Ethics and Business Conduct. The employee was 
dismissed by way of a termination letter dated 16th November 2010. The letter clearly outlined 
why he was terminated. The employee has not been employed since his termination. This case 
has a number of important points which are as follows: failing to provide a dismissed employee 
with a letter of reference is not enough reason to lengthen reasonable notice period but has 
significance in context of the Bardal factors and therefore relevant in determining the length of 
notice. Where an employee receives bonus in the past, it is reasonable to assume that the 
employee would continue to receive such bonus as part of the pay in lieu of notice of dismissal. 
Where judgement is obtained before the period of reasonable notice has ended, the court can 
discount the amount awarded but may choose not to do so if the individual is unlikely to obtain 
employment before the notice period expires. Withdrawing an allegation of just cause for 
dismissal prior to trial will not result in an award of punitive or other damages where the court is 
satisfied that the defendant acted in good faith. 
In case 22 the legal driving principles are Immigration business, just cause, notice period, 
punitive damages, work place policy, bad faith and wrongful dismissal. The employee claims 
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damages for wrongful dismissal arising out of the termination of her employment with the 
employer. At the time of her termination, she was 43 years old and employed as a quality control 
associate. The employer contends that it had cause to terminate her employment as a result of 
four incidents that occurred between July 5th, 2007 and October 19th, 2007 when she was 
terminated. The employee claims damages for bad faith or mental distress, punitive damages 
based on breach of fiduciary duty, and damages for loss of fringe benefits. This case was that of 
the transfer of employee from foreign based companies to Canadian based affiliates. Many 
employers are familiar with the complicated process of obtaining the necessary foreign work 
permits for such employees at the beginning of the transfer. However ending the relationship 
presents its own challenges. The court equates the employee’s situation to that where an 
employee is dismissed in an employer’s town. Though she is qualified and experienced she faces 
a dearth alternate employment prospect. The courts said the employer breached its obligation to 
act in good faith knowing the employee’s lack of immigration status. 
In case 25 the legal driving principles are notice period, damages, wrongful dismissal, and bad 
faith. The employee worked for the employer as a machinist from 1987 until he was terminated 
in July 2007. The employee filed for wrongful dismissal. At trial the employee sought damages 
for wrongful dismissal as well as overtime pay that he did not receive while he was employed. 
The employer alleged theft of tools as cause for termination but it was withdrawn and his 
termination was said to be without cause. During his 20 years employment the employee was 
laid off a number of times due to lack of work, but was always rehired. The employee regularly 
worked more than 40 hours but did not receive overtime pay. The court considered the employee 
to be a 20 year employee of the company at the time of his termination because he was always 
rehired back shortly after each layoff. The court said an employer cannot waive the overtime 
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provision of the Employment Standard Act even if the employee agreed, because ESA requires 
an employee to be paid one and a half times his or her regular wage for hours worked beyond 
forty in a week. The court said the employer accepted the benefit of that work and they are 
required by legislation to pay overtime wages. The court said the allegation of theft against the 
employee was entitled to aggravated damages of $1,000. 
In case 26 the legal driving principles are notice period, wrongful dismissal and duty to mitigate. 
The employee was an employed by the employer until her dismissal in June 2007. The employee 
claims damages for wrongful dismissal. The employer claims the employee was terminated for 
just cause. The employee was 46 years old at the time her employment was terminated in June 
2007. The employer alleged that it had cause to terminate the employee based on poor job 
performance, insubordination and dereliction of duty. However, the employer provided a positive 
letter of reference and seven weeks pay in lieu of notice in accord to the Employment Standard 
Act at the time of dismissal. According to the employee she was told about her termination when 
she arrived at work and she was told to return store keys. The employee did not know what went 
wrong and the employer replied that things were not working out. The employee filed for 
wrongful dismissal and at trial the court believed the employee and not the employer citing the 
positive letter of reference as strong evidence. The court also said the employer did not have just 
cause to terminate the employment and the employee was awarded eight months’ notice. This 
case shows that firing an employee for poor performance is a painful experience especially if the 
employee has been with your organization for a long time. But trying to compensate the 
employee by giving the employee a glowing reference will be exposing your company to a 
significant liability. 
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